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December  14,  1990 


Natural  Resources  and  Agricj 
Senator  Theodore  Aleixo,  Cha 
Room  216,  State  House 
Boston,  Mass.  02108 

Dear  Senator  Aleixo, 

The  cleanup  of  the  Commonwealth's  4000  sites  contaminated  with  oil  and 
hazardous  materials  poses  a  daunting  but  essential  challenge  for  the  state. 
The  FY  1991  budget  act  called  for  the  Department  of  Environmental  Protection, 
with  the  guidance  of  a  broad  based  advisory  committee,  to  conduct  a  study  to 
be  submitted  to  the  Ways  and  Means  Committees  and  the  Committee  on  Natural 
Resources  and  Agriculture  on: 

•  how  to  make  the  waste  site  cleanup  program  (Chapter  2 IE)  work 
much  better, 

•  how  to  fund  waste  site  cleanup  services  performed  by  the 
department,  and 

•  legislation  necessary  to  implement  the  recommendations. 

The  Interim  Report  submitted  to  you  today  addresses  the  first 
assignment.   It  presents  an  exciting  and  innovative  approach  to  the  waste  site 
cleanup  challenges  which  face  the  Commonwealth.   The  program  redesign  will 
benefit  owners  and  environmentalists,  site  neighbors  and  real  estate 
developers.  It  will  also  result  in  better  protection  of  the  public  health  and 
safety. 

The  collaborative  efforts  of  this  task  force  representing  industry, 
small  business,  environmentalists,  consultants,  real  estate,  banking  interests 
and  the  state,  have  resulted  in  recommendations  for  some  very  necessary  and 
fundamental  reforms.   Seven  are  especially  worth  highlighting: 

•  It  will  get  the  state  out  of  the  business  of  overseeing  most 
clean-ups,  leaving  the  work  to  the  private  sector.  State  resources 
will  be  focused  only  on  the  highest  priority  sites. 

•  Cleanups  at  most  sites  will  be  handled  by  the  private  sector 
through  Licensed  Site  Managers  allowing  a  greater  number  of 
cleanups  to  occur,  in  much  less  time,  and  with  the  need  for  less 
state  oversight. 

•  Responsible  parties  now  required  to  have  6  approvals  from  the 
Department  to  complete  cleanup  will  need  only  one  or  in  many  cases 
none,  thus  allowing  us  to  shift  significant  staff  resources  from 
pre-cleanup  approval  to  site  discovery,  compliance  monitoring, 
enforcement,  cleanup  of  the  most  dangerous  sites,  and  emergency 
response. 
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•  The  Department  will,  for  the  first  time,  have  a  proactive  site 
discovery  program,  to  make  sure  we  are  finding,  and  cleaning  up, 
the  worst  sites. 

•  This  new  program  design  will  allow  the  Department  to  handle  more 
than  twice  as  many  sites  with  40%  fewer  staff  than  currently 
authorized.  This  will  mean  a  program  able  to  meet  goals  with 
minimal  additional  staff. 

•  Standards  and  guidelines  for  all  aspects  of  cleanup  will  be 
developed  at  an  accelerated  rate, 

•  Implementation  of  the  new  program  design  as  conceived  by  the  Study 
group  and  the  Department  will  succeed  because  of  the  continued 
oversight  of  the  broad  based  advisory  committee  now  in  place. 

It  is  our  expectation  that  the  final  two  pieces  of  the  report,  the 
legislation  authorizing  implementation  of  the  new  program  design  as  well  as 
funding  mechanisms  so  necessary  to  its  success,   will  be  ready  early  in  1991. 

While  we  are  reaching  agreement  on  the  detailed  provisions  of  the 
legislation,  our  ability  to  implement  these  improvements  hinges  in  large 
measure  on  one  issue  -  the  program  will  not  have  sufficient  funds  on  July  1  to 
continue  the  existing  program,  let  alone  to  implement  these  improvements.   The 
committee  is  looking  at  a  funding  package  that  will  combine  fees  for  site- 
specific  costs  paid  by  responsible  parties,  provide  a  system  of  predictable 
fees  to  replace  the  present  unpredictable  oversight  cost  recovery  charges,  and 
a  more  general,  broad  based  funding  source  for  other  program  costs. 
Addressing  this  problem,  however,  will  require  all  of  our  collective 
strengths. 

We  are  excited  by  the  improvements  and  efficiencies  this  program  model 
represents  and  look  forward  to  working  with  the  legislature  and  others  in  the 
coming  months  to  make  it  a  reality.   Should  you  have  any  questions  about  the 
program  design  submitted  or  either  of  the  final  pieces  currently  being 
developed  we  welcome  both  your  questions  and  suggestions. 


Sincerely, 


John  p.  DeVillars       Daniel  S.  tireenbaum 
Secretary,  EOEA         Commissioner,  DEP 


CC:  Senate  Ways  and  Means  Committee 
House  Ways  and  Means  Committee 

Committee  on  Natural  Resources  and  Agriculture 
Senate  President,  Senator  William  Bulger 
House  Speaker,  Representative  George  Keverian 


December  13,  1990 


Dear  Commissioner  Greenbaum: 

In  our  letter  to  you  of  November  1,  1990,  we  indicated  that 
we  felt  a  30-day  extension  of  the  October  31  deadline  would  be 
very  useful  and  productive  in  completing  our  charge.   We  have, 
indeed,  continued  to  make  significant  progress. 

We  are  in  agreement  with  the  conceptual  program  improvements 
model  as  described  in  the  November  30,  1990  interim  report.   This 
consensus,  however,  is  with  two  clear  provisos.   First, 
legislation  must  be  drafted  which  faithfully  reflects  that  model, 
contains  clear  direction  to  the  Department  for  implementation, 
insures  that  DEP  provides  the  necessary  follow  through  with 
respect  to  program  implementation  (including  developing 
reasonable  policies  and  technical  standards  in  a  timely  way) ,  and 
provides  for  an  advisory  committee  to  continue  to  oversee  all 
aspects  of  the  program.   Second,  an  equitable  funding  mechanism 
must  be  developed  which  will  provide  the  level  of  support 
necessary  for  the  Department  to  properly  administer  all  aspects 
of  the  program. 

We  believe  that  the  model  in  and  of  itself  represents  a 
dramatic  improvement  in  the  current  Waste  Site  Cleanup  program. 
If  agreement  on  the  legislation  and  funding  can  be  reached,  we 
believe  that  the  resulting  program  will  be  on  firm  footings  for 
the  future . 

We  also  believe  that  it  is  extremely  important  to  continue 
the  momentum  of  the  last  twenty  weeks  since  we  began  our 
deliberations.   Therefore,  we  urge  you  to  submit  to  the 
Legislature  the  November  30,  1990  draft  report  as  an  interim 
report.   This  would  allow  the  Legislature  and  other  interested 
parties  to  begin  a  review  and  discussion  of  the  ramifications  of 
the  model. 

A  start  has  been  made  on  drafting  the  legislation.   We  do 
not  believe  that  there  are  any  insurmountable  obstacles  to 
developing  a  legislative  package  that  meets  the  objectives 
outlined  above.   We  believe  that  a  working  draft  suitable  for 
submission  to  the  Legislature  can  be  ready  by  the  end  of 
December. 

Funding,  of  course,  is  a  more  difficult  issue.   We  look 
forward  to  continued  discussion  of  workable  funding  options, 
including  mechanisms  to  deal  with  economic  hardship,  with  you  and 
the  new  Administration.   We  wish  to  underscore  the  collective 
commitment  of  our  committee. 

Thank  you  for  your  consideration. 


Sincerely, 


The  Study  Committee  for  Waste  Site  Cleanup  Program  Improvements 
and  Long  Term  Funding: 


Marcia  Benes 


Lawrence  Feldman 


w  Roger  Singer^ 


Lee  Breckenridge 


Steven  Guvey^fh 
Don  Hickman 
Michael  Last 


Schlichtmann 


Kenneth  Tierney 
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SECTION  1 
INTRODUCTION 


Oil  and  hazardous  material  disposal  sites  can  put  health, 
safety,  public  welfare,  and  the  environment  at  risk.   The  longer 
a  disposal  site  remains  unattended,  the  greater  the  chances  that 
contamination  will  spread,  risks  to  the  public  will  increase,  and 
the  costs  of  clean-up  will  escalate. 

M.G.L.C.21E,  enacted  in  1983  and  strengthened  by  initiative 
petition  in  1986,  represented  a  major  effort  to  empower  and 
require  the  Department  of  Environmental  Protection  (DEP)  to 
minimize  the  problems  caused  by  uncontrolled  releases  of  oil  and 
hazardous  materials.   But  seven  years  later,  with  over  4200  sites 
and  potential  sites  in  the  system,  an  unknown  number  of 
additional  sites  (some  potentially  more  dangerous  than  the  sites 
already  in  the  system)  to  be  identified,  and  only  971  sites  and 
locations  actually  in  the  process  of  being  assessed  or  cleaned  up 
(including  only  54%  of  the  priority  sites) ,  clean-ups  proceed 
slowly.   Most  of  the  parties  involved  with  the  2 IE  program  — 
environmental  and  public  health  advocates,  the  business 
community,  and  the  Department  itself  —  are  unhappy  with  progress 
and  the  way  the  program  operates.   Appendix  A  describes  the 
status  of  the  current  program. 

Concerns  about  the  2 IE  program  vary.   Environmental  and 
health  advocates  note  that: 

o    the  Department  of  Environmental  Protection 

has  not  been  able  to  conduct  a  comprehensive 
site  discovery  program.   As  a  result,  the 
sites  that  have  been  confirmed  and  are  being 
worked  on  may  not  be  the  most  important 
sites. 

o    too  few  of  the  locations  that  have  been 

identified  as  requiring  further  investigation 
have  been  investigated. 

o    too  few  of  the  sites  that  have  been  confirmed 
are  being  cleaned  up,  and  especially, 

o    too  few  of  the  priority  sites  that  have  been 
confirmed  are  being  cleaned  up. 

Simultaneously,  businesses  have  been  frustrated  by: 
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o    a  lack  of  clear  standards  and  guidelines 

defining  which  sites  need  to  be  cleaned  up 
and  which  do  not; 

o  a  lack  of  clear  standards  and  guidelines  for 
moving  through  and  completing  the  assessment 
and  clean-up  process; 

o    delays  or  inability  to  obtain  necessary  DEP 
approvals,  whether  for  cleanups  or  for 
determinations  that  no  further  action  is 
needed;  and 

o  the  uncertain  and  potentially  large  costs  of  assessment 
and  cleanup,  which  may  be  beyond  the  financial  capacity 
of  many  firms. 

But  frustrations  regarding  the  program  are  not  limited  to 
the  private  sector  and  environmental  interest  groups.   The 
Department  regularly  confronts  its  own  set  of  difficulties, 
including: 

o    inadequate  resources  to  allow  DEP  to 

identify,  assess,  and  clean  up  the  number  of 
sites  mandated  in  the  law,  and  to  recover 
expenses  and  damages  due  to  the  Commonwealth; 

o    uncertainty  regarding  both  short-and  long- 
term  funding  levels,  confounding  efforts  to 
plan  staff  and  program  development  and 
management ; 

o    high  expectations  by  the  public  about  the 

level  of  certainty  possible  in  a  relatively 
new  area  of  scientific  inquiry; 

o    external  pressures  to  direct  scarce 

government  resources  to  lower  priority  sites, 
often  those  sites  identified  as  a  result  of  a 
real  estate  transaction,  away  from  sites  that 
present  a  much  greater  threat  to  public 
health  and  safety;  and 

o    resistance  among  some  businesses  to  accept 
responsibility  for  and  cost  of  cleanup, 
requiring  significant  governmental  and 
private  resources  for  legal  battles  to 
determine  liability  shares,  rather  than  to 
clean  up  contamination. 
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As  a  result  of  these  frustrations,  the  public,  the  business 
community,  and  the  Department  have  focused  on  a  central  question: 
can  the  program  be  redesigned  to  make  it  more  effective  and 
efficient  environmentally,  and  to  make  it  less  frustrating  for 
the  regulated  community? 

To  answer  this  question,  the  Executive  Office  of 
Environmental  Affairs  and  the  Department  of  Environmental 
Protection  sought  and  received  the  support  and  mandate  of  the 
legislature  in  August  1990  to  convene  a  Study  Committee  of 
environmentalists  and  industry  representatives  to  examine 
alternative  ways  to  operate  and  fund  the  oil  and  hazardous  waste 
site  clean-up  program.   In  July  1990,  in  anticipation  of  that 
mandate,   DEP  convened  such  a  group,  comprised  of  representatives 
of  manufacturing,  small  business,  real  estate,  insurance, 
consulting/legal,  public  health,  environmental,  and 
citizen/public  interest  groups.   This  report  constitutes  the 
recommendations  of  the  Department  based  on  the  findings  and 
suggestions  of  that  group. 

The  Study  Committee  reviewed  the  Department's  workload,  its 
resources,  and  the  way  it  currently  operates  the  site  cleanup 
program  and  answered  the  question  affirmatively:   the  program  can 
indeed  be  redesigned  to  operate  more  effectively  and  efficiently. 
To  accomplish  this,  responsibilities  need  to  be  reallocated 
between  the  private  and  public  sector,  with: 

o    a  strengthened  and  expanded  role  with  more 
responsibility  for  the  private  sector  which 
encourages  private  parties  to  conduct 
response  actions  in  a  timely  way,  and 

o    a  focused  role  for  DEP  that  concentrates  limited 

government  resources  on  the  sites  that  the  private 
sector  can  not  or  will  not  handle  and  on  those  tasks 
that  the  public  sector  has  to  perform  to  ensure  that 
private  sector  actions  are  in  accord  with  the  public 
interest. 

Greater  reliance  on  the  private  sector  has  several 
advantages.   First,  responsible  parties  who  are  motivated  to  do 
so  could  assess  and  clean  up  sites  quickly.   Second,  business 
decisions  dependent  on  site  assessment  could  proceed  more 
efficiently.   Third,  limited  government  resources  could  be 
focused  on  finding  and  cleaning  up  the  most  critical  sites. 

Greater  reliance  on  the  private  sector  has  several 
disadvantages  as  well.   First,  some  PRPs  may  not  be  motivated  to 
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assess  and  clean  up  their  sites.   Second,  without  government 
oversight,  some  PRPs  may  not  perform  cleanups  in  compliance  with 
appropriate  standards  and  in  a  timely  fashion.   Finally, 
insufficient  resources  may  be  devoted  to  the  most  critical  and 
costly  cleanups. 

The  Study  Committee  felt  that  these  drawbacks  are  outweighed 
by  other  concerns  —  notably  the  Commonwealth's  current  fiscal 
condition,  and  concerns  about  the  size  of  the  State's  work  force. 
The  Study  Committee  felt  that  it  was  unlikely  that  a  program 
requiring  massive  expansion  in  the  number  of  department  personnel 
would  be  a  viable  option.   Therefore,  while  other  alternatives 
for  improving  the  operation  of  the  2 IE  program  might  also  be 
attractive,  the  Study  Committee  opted  to  focus  on  an  approach 
that  would  increase  the  privatization  of  the  program  to  improve 
its  effectiveness  and  efficiency,  and  provide  appropriate 
mechanisms  to  minimize  the  drawbacks. 

For  this  approach  to  work,  sufficient  public  funds  must 
simultaneously  be  available  both  to  set  the  standards  and  monitor 
the  practices  of  the  private  sector,  and  to  ensure  that  the  most 
serious  hazardous  waste  sites  are  discovered  and  cleaned  up,  even 
when  a  responsible  private  party  has  not  been  identified. 

Principles  and  Recommendations 

The  Study  Committee  agreed  at  the  outset  that  any  program 
redesign  had  to  retain  the  basic  principles  of  Chapter  2  IE  of  the 
Massachusetts  General  Laws,  specifically  that: 

o    DEP  should  be  notified  about,  otherwise  seek, 
and  be  the  repository  of  information  about 
releases  of  oil  and  hazardous  materials  to 
the  environment. 

o    DEP  shall  ensure  that  clean-ups  are  done 
properly. 

o    Sites  should  be  cleaned  up  in  a  timely  manner 
and  permanently. 

o    Those  legally  responsible  should  pay  their 
fair  share  of  clean-up  costs. 

o    The  public  should  be  informed  of  and,  when 
requested  by  the  public,  involved  in 
decision-making  pertaining  to  site  clean-ups. 

In  addition,  the  reshaped  program  that  incorporates  these 
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principles  must  operate  as  efficiently  as  possible. 

With  these  principles  in  mind,  the  following  recommendations 
were  made  for  improving  the  Waste  Site  Clean-up  Program. 

The  Department  of  Environmental  Protection  should: 

1.  Emphasize  the  clear  responsibility  of  the  private 
sector  to  report  all  known  disposal  sites  and  for  the 
DEP  to  seek  and  identify  the  highest  priority  sites. 

2.  Encourage  private  sector  responses  to  the  maximum 
extent  possible  by  establishing  clear  responsibility 
and  incentives  to  conduct  assessments  in  a  timely 
manner.   This  would  be  accomplished  with  several 
program  changes,  including: 

o    establishing  a  two-tier  notification  system  which 
separates  Tier  I  sites  which  need  some  level  of 
DEP  oversight  (due  to  their  complexity  and  risks 
posed)  from  Tier  II  sites  which  do  not  need  any 
DEP  oversight  except  by  audit.   For  Tier  I  sites, 
the  number  of  DEP  approvals  required  would  be 
reduced  from  the  current  six  to  one.   Assessment 
and  cleanup  of  Tier  II  sites  would  require  no 
upfront  DEP  approval. 

o    requiring  the  use  of  a  consultant  licensed  by  the 
Commonwealth  to  oversee  the  assessment  and  clean- 
up process  for  sites  responded  to  by  the  private 
sector.   The  "Licensed  Site  Manager"  would 
coordinate  the  work  of  people  with  the  expertise 
required  by  particular  sites  to  ensure  that 
adequate  assessments  are  performed  and  appropriate 
cleanup  decisions  are  made  and  implemented. 

o    allowing  prompt  initial  responses  to  reduce  a 

site's  risk,  prevent  migration  of  contamination, 
and  reduce  long-term  clean-up  costs. 

o    accelerating  the  development  of  practical 

standards  and  guidelines  for  the  conduct  of 
response  actions  and  for  DEP's  audits  of  these 
response  actions.   These  standards  would,  to  the 
extent  practical,  identify  endpoints  of  the 
response  action  process  by  defining  situations 
where  no  significant  risk  exists,  and  therefore 
where  no  further  action  is  needed. 
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o    establishing  a  permit  process  for  Tier  I  sites 

that  would  allow  response  actions  to  proceed.   All 
Tier  I  sites  would  be  allowed  to  start  response 
actions  within  75  days  of  the  Department's  receipt 
of  the  permit  application  (if  approved) . 

o    for  Tier  II  sites,  requiring  only  notification  to 
the  Department  before  response  actions  can 
proceed. 

o    having  licensed  site  managers  provide  opinions  that  no 
further  action  is  needed  at  a  site  —  either  at  the 
beginning  or  the  process  when  DEP  is  notified  of  the 
release,  after  a  comprehensive  assessment,  and  at  the 
end  of  cleanup. 

o    strengthening  the  enforcement  tools  available  to 

the  Department  for  responsible  parties  who  fail  to 
assess  and  clean  up  their  sites  in  a  timely 
manner. 

o    instituting  a  vigorous  audit  and  enforcement 

program  to  ensure  private  sector  compliance  with 
applicable  requirements. 

3.    Focus  DEP's  resources  on  activities  best  conducted  by 

government  or  that  will  not  be  conducted  by  the  private 
sector  without  government  involvement,  including: 

o    ensuring  that  spills  of  oil  and  hazardous  materials  are 
responded  to  appropriately  (and  therefore  preventing 
most  spills  from  becoming  disposal  sites  requiring  long 
term  assessment  and  further  cleanup) ; 

o    establishing  a  vigorous  site  discovery 

program  designed  to  find  those  disposal  sites 
which  pose  the  most  serious  environmental  or 
public  health  threats; 

o    overseeing  the  investigation  of  those  sites 
which,  due  to  their  risk  and  complexity, 
require  direct  DEP  involvement  throughout  the 
course  of  the  response  action; 

o    directly  assessing  and  cleaning  up  disposal 
sites  posing  serious  risk  of  harm  to  health, 
safety,  public  welfare,  and  the  environment 
where  responsible  parties  cannot  or  will  not 
do  so  themselves; 

2 IE  INTERIM  REPORT  -  11/30/90 

MASS  DEPT  OF  ENVIRONMENTAL  PROTECTION 


o    establishing  clear  standards  and  guidelines 
for  the  conduct  of  response  actions,  as  well 
as  for  the  classification  of  sites  and  non- 
sites; 

o    auditing  and  enforcing  compliance  with  all 
aspects  of  the  program,  including  site 
notification,  permit  application,  timely  and 
appropriate  clean-ups,  and  continuation  of 
appropriate  operations  and  maintenance 
measures. 

4.    To  ensure  the  successful  implementation  of  these 
recommended  program  changes,  stable  funding  is 
essential.   It  is  recommended  that  funding  be 
established  as  follows  to  supplement  the  program's 
existing  funding  sources  (i.e.,  recovery  of  the 
Commonwealth's  expenses  from  non-performing  responsible 
parties,  and  the  transporter  fee) : 

o    Fees  should  be  charged  to  cover  all  site- 
specific  costs  (including  costs  for  permit 
review,  auditing  and  other  compliance 
assurance  activities)  to  ensure  that  DEP  has 
the  resources  necessary  to  process  permit 
applications  in  a  timely  way  and  to  ensure 
compliance  with  applicable  requirements. 

o    A  more  general  funding  source (s)  should  pay 
for  the  remaining  costs  of  the  program, 
including  clean-ups  for  spills  (emergency 
response)  and  sites  where  there  is  no 
responsible  party,  site  discovery, 
development  of  technical  standards  and 
guidelines,  and  program  evaluation. 

These  program  improvements  will  allow  response  actions  to 
proceed  at  three  times  as  many  sites  in  the  new  model  than  in  the 
current  system:   in  July  1990,  response  actions  at  971  sites  and 
locations  were  underway  (by  the  private  sector  with  DEP 
oversight,  by  the  private  sector  with  waivers  of  DEP  approvals, 
or  by  DEP  with  public  funding).  In  the  new  program  model,  it  is 
expected  that  response  actions  can  proceed  at  3,063  sites 
annually:   2,310   permitted  actions  by  the  private  sector,  715 
private  sector  actions  not  requiring  DEP  approvals,  and  3  8  with 
public  funds. 
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These  program  improvements  will  also  allow  DEP  to 
substantially  reduce  the  size  of  a  fully  operational  Waste  Site 
Cleanup  Program.   The  current  program  was  estimated  to  need  519 
staff  positions  for  full  implementation  (and  did  not  include 
staff  for  the  Attorney  General's  Office).   The  Legislature 
authorized  this  staff  level,  but  funding  has  only  been  provided 
for  236  positions.   After  extensive  discussions  with  the 
Committee  about  the  appropriate  level  of  staff  for  the  new 
program  model,  the  Department  is  proposing  a  staffing  level  of 
300  for  DEP's  program.   This  represents  significant  reduction  in 
the  program's  authorized  size  —  a  reduction  of  219  positions  (or 
42%) .  The  new  model  will  also  require  a  staff  of  19  for  the 
Attorney  General's  Office,  and  five  positions  for  the  Board 
overseeing  licensing  of  site  managers. 

Substantial  increases  in  productivity  should  also  result 
from  the  program  improvements.   In  the  current  program,  about 
four  sites  are  being  worked  on  (including  both  public  and  private 
responses)  for  each  staff  person  in  the  Waste  Site  Cleanup 
Program.   In  the  new  model,  staff  productivity  would  more  than 
double,  as  9.5  sites  would  be  moving  through  the  process  for  each 
staff  person. 
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SECTION  2 
THREE  BASIC  QUESTIONS 

The  Commonwealth's  response  to  environmental  contamination 
has  always  relied  on  those  responsible  for  contamination  for 
cleanup.   These  responsible  parties  are  generally  Massachusetts 
businesses.   Before  the  program  operations  could  be  redesigned, 
three  basic  questions  had  to  be  answered: 

o    How  should  releases  of  oil  and  hazardous  materials  be 
identified? 

o    What  is  the  end  point  of  the  assessment  and  cleanup  process? 

o  What  incentives  would  lead  to  the  private  sector  assuming 
more  responsibility  for  proper  and  timely  assessments  and 
cleanups? 

Discussions  of  these  questions  produced  a  new  conceptual 
model  for  identifying,  assessing,  and  cleaning  up  oil  and 
hazardous  materials  sites.   This  section  describes  the  Study 
Committee's  conclusions  with  respect  to  these  questions. 

2. 1   What  Disposal  Sites  Should  Enter  the  Site  Assessment  and 
Cleanup  Process? 

MGL  c.  2 IE,  Section  7  requires  those  legally  responsible  to 
notify  DEP  of  a  release  of  oil  or  hazardous  materials  as  soon  as 
he/she  knows  about  the  release.  The  law  sets  criminal  penalties 
for  failing  to  notify  DEP  of  a  release,  including  fines  of  up  to 
$100,000  and  jail  terms  of  up  to  20  years. 

The  statute  currently  requires  reporting  of  releases  of  any 
amount  of  oil  and  hazardous  materials.   DEP  has  issued 
regulations  establishing  minimum  thresholds  for  reporting  spills 
or  sudden  releases  occurring  after  August  30,  1988  (310  CMR. 
40.300).   Releases  in  quantities  below  these  thresholds  do  not 
need  to  be  reported  to  DEP,  but  they  may  need  to  be  cleaned  up. 
DEP  is  now  developing  reporting  thresholds  for  past   or  non- 
sudden  releases,  which  will  include  threshold  concentrations  of 
contaminants  in  soil  and  groundwater.   In  the  absence  of  these 
specific  regulations,  potentially  responsible  parties  report  any 
contamination  found. 

The  law's  notification  requirements,  liability  provisions, 
and  authority  for  DEP  to  use  priority  liens  to  recover  costs  has 
resulted  in  banks  and  other  lending  institutions  requiring 
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environmental  assessments  of  commercial  and  industrial  property 
before  approving  financing.   These  assessments  have  found  many 
oil  and  hazardous  releases,  and  have  resulted  in  approximately  20 
new  notifications  submitted  to  DEP  each  week.   While  some  of 
these  reports  have  identified  significant  environmental  problems, 
many  report  relatively  low  levels  of  contamination.   In  general, 
these  notifications  have  identified  sites  which  do  not  (at  the 
time  they  were  reported)  threaten  public  health  and  the 
environment,  but  could  if  left  untreated. 

The  Study  Committee  believes  that  regulations  establishing 
thresholds  and  procedures  for  notifying  DEP  of  sites  are 
critical.   These  regulations  would  provide  increased  certainty  to 
potentially  responsible  parties  as  to  whether  they  have 
contamination  which  is  likely  to  pose  significant  risk  to  health 
and  the  environment,  and  therefore  be  a  disposal  site.   At  the 
same  time,  they  would  also  keep  locations  with  minimal  levels  of 
contamination  (which  do  not  pose  risks  to  health  or  the 
environment)  out  of  the  Waste  Site  Cleanup  Program,  and  would 
allow  DEP  to  focus  its  resources  on  the  more  environmentally 
significant  sites. 

DEP  also  identifies  disposal  sites  from  other  sources  of 
information.   These  include: 

o    inspections  by  other  DEP  programs  (hazardous  waste 

management,  water  pollution  control,  solid  waste,  water 
supply,  wetlands)  and  other  state  agencies 

o    DEP's  emergency  response  program,  which  responds  to 
spills  of  oil  and  hazardous  materials,  and  refers  to 
the  Site  Assessment  and  Cleanup  Program  those  spills 
which  need  additional  assessment  to  determine  whether 
they  need  further  action 

o    leaking  underground  storage  tanks  reported  to  DEP  by 

owners  or  the  local  Fire  Department  when  the  tanks  fail 
tightness  tests  or  are  pulled  for  other  reasons. 

o    citizen  complaints  about  releases  and  threats  of 
releases. 

These  methods  of  identifying  sites  are  all  reactive,  and 
provide  no  certainty  that  the  sites  they  identify  are  the  most 
serious  ones.  To  remedy  this  situation,  the  1986  amendments  to 
c.  2 IE  required  DEP  to  complete  a  comprehensive  site  discovery 
program  by  November  1988.  This  was  not  implemented,  since  the 
resources  allocated  to  DEP  cannot  even  keep  up  with  sites  that 
are  voluntarily  reported  to  DEP. 
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In  Fiscal  Year  1990,  DEP  undertook  a  pilot  site  discovery 
project  in  its  Northeast  Region  which  identified  public  water 
supplies  in  that  region  that  were  at  high  risk  for  contamination 
by  oil  and  hazardous  materials.   The  project  investigated 
potential  sites  around  five  public  water  supplies,  and  targeted 
several  serious  sites  for  action  by  the  potentially  responsible 
parties.   This  effort  focused  on  resources  used  by  large 
populations  that  were  at  risk,  and  thus  identified  sites  that 
were  potentially  threatening  large  numbers  of  people. 

In  Fiscal  Year  1991,  the  other  three  DEP  regional  offices 
are  conducting  similar  and  complementary  programs,  all  as  pilot 
projects.   The  Study  Committee  agreed  that  this  approach  is  a 
viable  way  to  identify  environmentally  significant  sites  in  a 
focussed  manner,  and  that  an  aggressive  site  discovery  program 
should  be  an  integral  part  of  an  overall  Waste  Site  Cleanup 
Program. 

The  Study  Committee  discussed  the  possibility  of  limiting 
the  number  of  notifications  required  to  be  submitted  to  DEP,  to 
free  up  resources  to  identify  sites  through  more  focused  efforts 
such  as  those  described  above.   Specifically,  a  proposal  to  set 
the  site  notification  thresholds  at  levels  which  would  require 
reporting  only  of  those  sites  which,  at  the  time  they  are 
discovered,  directly  threaten  public  health  and  the  environment 
at  the  time  they  are  discovered  was  considered.   This  approach 
would  still  require  cleanup  of  less  contaminated  property,  but 
with  no  government  involvement. 

The  Study  Committee  rejected  this  option  for  two  reasons. 
First,  the  Committee  felt  that  the  state  should  have  information 
about  contaminated  property  so  that  the  information  could  be  made 
available  to  the  public,  potential  buyers,  etc.   Second,  the 
possibility  of  a  DEP  site  discovery  program  identifying  sites 
that  the  private  sector  would  not  have  to  report  but  would  still 
be  responsible  for  cleanup  was  seen  as  a  double  standard  which 
would  create  much  confusion  for  the  private  sector.   Instead,  the 
Study  Committee  recommended  that  the  site  notification  thresholds 
be  set  to  identify  locations  which  are  likely  to  be  sites  and 
require  assessment,  and  that  a  procedure  be  developed  to  identify 
quickly  locations  where  there  has  been  a  small  release  which  does 
not  need  further  action. 

2.2   What  is  the  End  of  the  Process? 

A  clear  understanding  of  the  end  of  the  cleanup  process  is 
important  for  two  reasons.   DEP  needs  to  ensure  that  the  cleanups 
are  adequate  and  meet  the  statutory  requirement  that  they  leave 
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"no  significant  risk".   Private  parties  conducting  cleanups  also 
need  to  ensure  that  they  reach  a  permanent  solution,  in  order  to 
have  some  comfort  that  the  government  will  not  require  them  to  do 
more  work.   The  issue  of  who  can  decide  that  a  permanent  solution 
has  been  reached  at  a  site  is  key  to  determining  the  respective 
roles  of  the  public  and  private  sectors  in  this  process.   This 
issue  is  also  critical  for  identifying  the  types  of  sites  for 
which  DEP  oversight  is  essential,  and  the  types  of  sites  which 
can  proceed  without  direct  oversight. 

M.G.L.  c.  2 IE  establishes  strict,  joint,  and  several 
liability  for  specific  parties  (identified  in  Section  5  of  c. 
2 IE)  for  the  Commonwealth's  costs  for  assessing,  containing,  and 
removing  oil  and  hazardous  materials.   The  Study  Committee 
wrestled  with  the  question  of  what  level  of  certainty  about  the 
need  for  additional  cleanup  work  (and  therefore  the  potential  for 
future  liability  for  cleanup  costs)  can  be  achieved  without 
government  involvement. 

There  are  situations  in  which  a  release  from  liability  is 
not  necessary  for  property  which  has  been  contaminated  to  be 
used,  bought,  or  sold.   For  these  cases,   a  private  consultant 
may  offer  an  opinion  that  a  permanent  solution  has  been  reached 
at  a  site,  or  that  no  further  action  is  needed  there.   Such  an 
opinion  would  facilitate  use  or  development  of  property,  but 
would  not  provide  a  specific  release  from  future  liability. 

These  situations  are  generally  those  in  which  low  levels  of 
contamination  are  found,  and/or  the  area  of  contamination  is 
relatively  small  and  contained.   The  Study  Committee  agreed 
that,  in  these  situations,  the  lack  of  a  release  from  liability 
would  not  hinder  property  transactions,  financing  decisions,  or 
continued  use  of  the  property  for  on-going  activities. 

There  are  situations  where  a  release  from  future  liability 
for  cleanup  costs  is  desirable.   These  usually  involve 
complicated  sites.  The  Study  Committee  agreed  that  only  DEP  can 
certify  that  a  permanent  solution  has  been  reached  at  a  site,  and 
that  a  release  from  liability  can  only  be  provided  by  the 
Attorney  General  upon  DEP's  advice.   DEP's  certification  could  be 
provided  only  at  sites  where  the  agency  conducts  or  directly 
oversees  response  actions. 

The  Study  Committee  recommended  that  oversight  of  response 
actions  conducted  by  the  private  sector  (which  is  now  provided  by 
DEP  for  all  sites  except  those  for  which  a  waiver  of  approvals 
has  been  granted)  could  be  conducted  by  the  private  sector.   This 
would  allow  response  actions  to  proceed  at  a  faster  pace  than  if 
the  potentially  responsible  party  has  to  wait  for  DEP  to  assign  a 
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staff  person  to  oversee  the  site  work. 

The  oversight  system  recommended  by  the  Study  Committee 
would  provide  the  statutory  context  for  the  private  sector  to 
oversee  the  vast  majority  of  cleanups.   While  private  sector 
oversight  (through  the  use  of  licensed  site  managers)  will  not 
provide  limits  on  future  liability  as  DEP  oversight  can,  the 
oversight  system  with  its  basis  in  law  will  provide  PRPs,  lending 
institutions,  and  others  with  a  sufficient  degree  of  certainty  to 
allow  for  the  conduct  of  usual  business. 

2.3   What  Incentives  Will  Maximize  Private  Sector  Responsibility 
and   Ensure  that  Contamination  is  Adequately  Assessed  and  Cleaned 
Up? 

To  allow  DEP  to  focus  its  resources  on  identifying  sites  and 
ensuring  that  cleanups  are  adequate,  the  Study  Committee 
recommended  that  incentives  be  used  to  encourage  as  many  sites  as 
possible  to  be  addressed  by  their  potentially  responsible 
parties. 

To  encourage  potentially  responsible  parties  to  conduct 
timely  response  actions  three  program  elements  are  recommended. 
DEP  will: 

o    require  that  permit   applications  for  Tier  I  sites  be 
submitted  to  DEP  within  a  specific  period  of  time  once 
DEP  "calls"  the  permit,   and  also  by  using  enforcement 
tools  (including  appropriate  penalties)  if  PRPs  do  not 
apply  for  permits  within  the  required  time  period,  and 

o    charge  permit  holders  a  compliance  fee  for  each  year 
that  a  permitted  site  is  in  the  system,  and 
establishing  deadlines  in  the  permit  for  completing 
response  actions  at  individual  sites  (the  faster 
response  actions  are  completed,  the  less  the 
potentially  responsible  party  would  pay) . 

o    continue  to  conduct  response  actions  and  implement 

appropriate  temporary  and  permanent  solutions,  and  then 
recover  the  Commonwealth's  costs  from  the  potentially 
responsible  parties  as  in  the  current  Waste  Site 
Cleanup  Program,  when  a  potentially  responsible  party 
cannot  obtain  the  resources  to  undertake  or  complete  a 
response  action,  or  where  the  potentially  responsible 
party  is  unwilling  to  perform  the  appropriate  work. 
DEP  will  undertake  these  responses  as  staff  is 
available,  based  on  the  relative  risks  posed  by  these 
sites  to  health,  safety,  public  welfare,  and  the 
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environment. 

Another  incentive  is  the  provision  of  some  assurance  to  the 
private  sector  that  their  response  actions  are  adequate.   This 
should  be  accomplished  by  providing  DEP  with  resources  to  audit 
private  sector  work  randomly  and  systematically.   An  annual 
compliance  fee  paid  by  permit  holders  would  pay  for  auditing  a 
specific  percentage  of  the  private  sector  responses  annually  to 
assure  DEP  and  the  public  that  work  at  sites  is  being  handled 
properly  by  the  private  sector.   For  sites  for  which  DEP  oversees 
private  sector  responses,  the  annual  compliance  fee  would  cover 
actual  oversight  costs. 

A  further  incentive  would  establish  a  clear  endpoint  to  the 
process  by  providing  an  optional  release  from  future  liability 
(with  reopeners)  for  sites  where  DEP  oversees  responses,  based  on 
a  finding  by  the  agency  that  a  permanent  solution  has  been 
implemented. 

Some  potentially  responsible  parties  are  willing  to 
undertake  response  actions  but  do  not  have  the  financial  capacity 
to  do  so.   Therefore,  two  methods  for  financial  assistance  are 
recommended : 

o    establishment  of  a  "LUST  Trust  Fund"  which  would 

reimburse  PRPs  for  cleanups  of  leaking  underground 
petroleum  tanks,  and 

o    establishment  of  a  financial  assistance  program  for 
other  types  of  sites  where  PRPs  want  to  proceed  with 
other  response  actions  but  do  not  have  the  resources. 

To  encourage  local  officials  and  citizens  to  participate  in 
planning  response  actions,  a  technical  assistance  grant  program 
is  also  recommended.   These  grants  would  be  used  to  allow 
citizens  and  local  officials  to  evaluate  site  work  conducted  by 
PRPs  and  to  ensure  that  their  concerns  about  the  contamination 
are  addressed. 

Based  on  the  clarification  of  the  process's  beginning  and 
end,  and  the  need  for  incentives  described  above,  DEP  and  the 
Study  Committee  developed  a  new  model  process  for  assessing  and 
cleaning  up  sites.   This  model  is  described  in  Section  3  below. 
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PART  A 
IMPROVING  THE  WASTE  SITE  CLEANUP  PROGRAM 


Improvements  in  the  Waste  Site  Cleanup  Program  have  several 
components : 


I 


o    clarification  of  the  beginning  and  end  of  the  site 
assessment  and  cleanup  process  and  incentives  for 
encouraging  privately  funded  response  actions 

o    a  process  for  identifying,  assessing,  and  cleaning  up 
contamination  at  disposal  sites 

o    a  program  for  licensing  site  managers  to  coordinate 
response  actions 

o    resources  needed  for  the  Commonwealth  to  implement  the 
proposed  program  improvements 

Each  of  these  is  described  in  this  part  of  the  report. 
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SECTION  3 
A  NEW  MODEL  FOR  SITE  ASSESSMENT  AND  CLEANUP 


This  section  describes  the  new  model  for  site  assessment  and 
cleanup  that  DEP  and  the  Study  Committee  drew  from  the 
recommendations  described  in  Section  2.   This  model  is  intended 
to: 

o    encourage  and  allow  to  the  maximum  extent  possible  the 
private  sector  to  cleanup  individual  sites, 

o    focus  DEP's  resources  on  responding  to  emergencies  (and 
therefore  preventing  sites) ,  identifying  sites  that 
need  action,  conducting  actions  at  sites  where  the 
private  sector  does  not,  and  ensuring  that  appropriate 
actions  are  completed  properly. 

The  improved  program  model  described  in  this  section 
encourages  private  parties  to  move  forward  with  cleanups  by 
relying  on  licensed  site  managers  to  oversee  response  actions  at 
all  but  the  most  serious  sites.   The  model  also  relies  on  DEP  to 
identify  the  sites  which  present  the  most  serious  risks  to  public 
health  and  the  environment,  and  to  compel  those  legally 
responsible  to  undertake  cleanup  actions  there.   Finally,  where 
potentially  responsible  parties  cannot  or  are  unwilling  to  act, 
DEP  will  continue  to  use  public  funds  for  response  actions  and 
attempt  to  recover  costs.   The  improved  process  for  cleaning  up 
sites  is  summarized  in  Exhibit  3-1.   This  model  has  several 
steps,  which  are  organized  in  three  major  components: 

1.  site  identification  and  classification 

2.  private  sector  responses,  including 

quick  initial  actions 

permits  for  additional  actions  at  sites  posing 
substantial  risks  to  health  and  the  environment 

DEP  audits  to  ensure  that  private  sector  response 
actions  are  adequate 

3.  publicly  funded  response  actions  where  the  private  sector 
cannot  or  will  not  respond  in  a  timely  way 

Each  component  is  described  below. 


2 IE  INTERIM  REPORT  -  11/30/90 

MASS  DEPT  OF  ENVIRONMENTAL  PROTECTION 


<*  UJ 


CO 

-Q 
x 

LU 


LU 

o 
o 


< 

D 
H 

QL 

LU 
O 

z 

o 

o 


g 

CO 
LU 

o 

LU 

DC 

< 
DC 

o 
o 

DC 

Q- 

LU 


0) 

o 

(0 

c 
o 
a 

CO 

CD 

CC 
t_ 
O 

O 

> 


<N 

C 

a> 
c 
o 

a 

E 
o 
o 


* 


c 

CD 

c 
o 
a. 

E 
o 
o 


.5 

c  5 
5  .2 


•I* 

C    </> 
q>  «5 


s 

• 

fied 
EP, 

ase 

lity 

:v:+:+:-s35-:-l/ 

1        ?;: 

§2 

» >  J£  (ft 

Q  t  Q  -2   ®   E  -Q 

Q  .£  ^j        Q  *S  U 

Z   n    ^  Q.  <i    n   " 
LU  O  .o  O  <Z  j=Zi 

w'  Spl     i'SSS 

D) 

£ 

00 

1     n 

c 
5 
c 
o 

1 

\ 

s 

CD 

E 

CD 
CC 

\ 

CD 

4 

/\ 

•  \                     >s 

< 

CDj 

C\ 

a 

E 

8 

i 

T3 

C 

' i 

> 

o 
o 

CD 

Mwith 
ersight 

o 

D 

£  2 

o 
o 
9 

? 

#3 

CD 

N 

it; 
O 

CO 

to 

co 

CD 

co 

CC 
to 

CO 

O 

_i  Q  O 

«  CO 
Ol-J 

CD 

O 

CO 

-J 

a. 

0- 

to 

< 

6 

/\ 

•  V 

S\ 

/\ 

c 

2-5 

13 

0  c 

.2        >» 

to  .5  J3 

lJ 

0-    o  £  Q 

Q  Q  >  r^ 

•  * 

,y|N 

V 

. 

N/ 

Voluntary 
Application 

DEP  Calls 
Permit  in 
Order  of 
Priority 

[Application 
|  within            |_ 

|  120  Days      , 

fNo                 | 
•  Application    . 
I  within 
>   120  Days      , 

["Enforcement    1 

and/or 

!        Public         ! 
Funding       r 

/\ 

<*=  v_       "o  ... 

CD 

i- 

■o 

c 

CO 

< 

CO                 CO    w 

5  UL            C    o   ^ 

6  Z         ®  -a  _ 

N 

D:  Opinion 
LSM 

r  1  Sites: 
)lic  Listing 
DEP 

•s 

i 

"O 

/ 

o-  E 
. .   ^~ 
cpj  ~ 

CD     c 

Conduct 
Assessn 
Remedic 

Requirec 
MCP 

) 

1—  Q.  .a 

> 

LL 

z 

CO  O 

LU  £ 

4?<~ 

«.  y\ 

y\ 

§ 

8- 

>    4> 

• 

o 
z 
= 

C  «gr 

S  ^ 

1  «ll.2 

"8 

>     CD     £-    O 

2  5-  >- 

9  co 

rs 

LU2£< 

tu  O  -o 

tOpl 
RP/L 

E  -j 

y\ 

ii 

CO     Q_ 

10    (0 

2  — 

£0- 

=   o 

O  LU 

O  Q 

:  Approved 
EP, 

ducted  by 
/LSM  or 

Conducted 

Dtion  of 

/LSM 

ssDEP 

cts 

n  14  Days 

.     o 

:  STM  or 
eeded? 

S 

>> 

> 

cant  risk, 
subject  t 

/ 

—        ■    - 

c  ■£ 

a.  z 

>Q   cQ.0-        ri  0-  i   2,  r 

c 

L    m 

05  ra 

LU  — 
Q  1 

C^^<J0_Q^c5Q-3O    5 

L 
C 

D    ® 

(A    0) 

o  x 
c  — 

S 

s.  s\ 

7 

"\ 

■     o 

Board 

rJ 

*_ 

■=  LU 

P 

i- 

>/ 

Q.Q 

c 

o  a 

DEP  Site 
Discovery 
(Including 
Referrals 
from  E.R.) 

Citizen 
Complaint 

52      ^. 

CO       s 

q 
o 

5 

=  < 

N 

ill  » 

Q.  S 
CC  o 

CD 

—       i- 

»   LL. 

as  Q-  <  LL 

0-  Z 

' 

18 

3 . 1   Site  Identification  and  Classification 

To  focus  DEP's  resources  where  they  are  most  needed,  DEP 
will  create  two  categories  of  sites:   Tier  I  and  Tier  II.   Tier  I 
sites  will  require  a  permit  from  DEP  to  proceed  with  response 
actions.   To  define  Tier  I  sites,  DEP  will  identify  geographic 
areas  and  types  of  sites  which  require  some  agency  involvement  to 
ensure  protection  of  health,  safety,  public  welfare,  and  the 
environment.   Tier  I  sites  would  be  located  in  areas  which 
present  high  risk  of  exposure  to  contaminants  (e.g.,  schools, 
playgrounds,  residential  areas) ,  or  in  environmentally  critical 
areas  (e.g.,  Zone  lis  for  public  water  supplies,  areas  with 
drinking  water  supplied  by  private  wells) . 

DEP  will  classify  all  other  areas  as  Tier  II  sites,  which 
present  less  risk  of  exposure  than  Tier  I  sites,  and  are  not 
located  in  environmentally  critical  areas  (e.g.,  commercial  or 
industrial  areas  which  are  largely  paved  and  fenced) .  Tier  II 
sites  will  require  substantially  less  DEP  involvement  in  their 
assessment  and  cleanup. 

In  addition  to  notifications  from  potentially  responsible 
parties  and  referrals  from  DEP's  Emergency  Response  Program,  the 
Study  Committee  recommended  that  DEP  conduct  a  focused  site 
discovery  program  to  identify  sites  which  may  not  be  found  by  the 
private  sector  but  which  should  be  priorities  for  response 
action.   Sites  would  then  be  identified  by  three  routes: 

Site  Discovery  Program:   DEP  will  develop  and  implement  a  site 
discovery  program  that  focuses  on  environmentally  significant 
resources,  industries  or  other  factors.   This  program  will  be 
designed  to  identify  contamination  that  has  a  high  probability  of 
affecting  communities  at  risk  —  to  make  sure  that  state 
resources  are  focused  on  the  worst  environmental  and  public 
health  problems. 

The  site  discovery  program  can  draw  from  many  sources  of 
information  —  both  in  the  Department  and  outside.   These  include 
other  DEP  programs  which  inspect  businesses  and  other  activities, 
federal  and  state  data  bases  describing  hazardous  materials  use 
and  waste  management  practices,  historical  information  about 
specific  industries  and  waste  disposal  practices,  etc.   The 
locations  identified  by  this  program  would  be  evaluated  to  see 
which  ones  require  additional  action. 

Any  citizen  complaints  about  possible  releases  of  oil  or 
hazardous  materials  would  also  be  reviewed  by  this  program  which 
would  work  with  local  Boards  of  Health  (as  is  the  current 
practice)  to  determine  whether,  based  on  available  information, 
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the  site  conditions  exceed  the  thresholds  for  notification.   If 
DEP  does  not  have  enough  information  to  determine  whether  the 
site  exceeds  the  notification  thresholds,  the  potentially 
responsible  party  would  be  asked  to  assess  the  site  and  determine 
whether  it  should  be  reported.  Sites  with  contamination  below 
established  thresholds  would  not  have  to  be  reported  to  DEP. 

If  DEP  determines  that  a  complaint  does  not  meet  the 
threshold  for  notification,  then  DEP  would  establish  this  in  a 
publicly  accessible  site  file,  and  send  a  copy  of  this  decision 
to  the  appropriate  Board  of  Health  and  the  person  making  the 
complaint. 

Emergency  Response  Referrals:   DEP  (and  its  predecessor  agencies) 
has  been  responding  to  spills  or  sudden  releases  of  oil  and 
hazardous  materials  for  more  than  twenty  years.   By  providing 
scientific  and  engineering  expertise  to  private,  local  and  state 
responders,  DEP's  Emergency  Response  Program  plays  an  important 
role  in  preventing  these  releases  from  becoming  sites  requiring 
intensive  assessment  and  long-term  cleanup  actions. 

In  Fiscal  Year  1989,  approximately  4500  spills  were  reported 
to  DEP.   About  90%  of  these  were  cleaned  up  by  those  legally 
responsible,  with  some  type  of  DEP  oversight.   DEP  took  the  lead 
in  responding  to  about  200  incidents.   Another  250  spills 
required  both  public  and  private  resources  for  response  actions. 

To  ensure  that  spills  of  oil  and  hazardous  materials  do  not 
become  sites  needing  longer  term  attention,  this  program  should: 

o    provide  technical  assistance  to  the  "on-scene 

coordinator"  at  the  site  of  the  spill  by  monitoring  air 
and  environmental  conditions,  and  identifying  hazardous 
chemicals. 

o    assess  situations  to  identify  environmental  impacts  and 
recommend  actions  to  minimize  these  impacts  on  water 
supplies  and  other  sensitive  environmental  receptors, 

o    assist  public  health  officials  in  identifying  public 
health  and  safety  threats  from  oil  and  hazardous 
materials  releases 

o    contact  potentially  responsible  parties  and  inform  them 
of  their  responsibilities  under  c.  21E 

o    activate  the  state  emergency  response  contractor (s) 

when  the  potentially  responsible  party  either  cannot  or 
will  not  conduct  appropriate  responses, 
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o    oversee  response  actions  by  PRPs  or  DEP  contractors  to 
ensure  that  they  are  technically  accurate,  and 

o    attempt  to  recover  the  Commonwealth's  expenses  and 
damages  from  those  legally  responsible 

Even  so,  some  spills  are  significant  enough  to  need  further 
investigation  of  their  long  term  impacts.   Spills  would  only  be 
required  to  enter  the  site  assessment  and  cleanup  process  if 
followup  work  at  the  spill  by  the  Emergency  Response  Program  (or 
a  licensed  site  manager  hired  by  the  PRP)  indicates  that  long 
term  effects  on  health  and  the  environment  need  to  be  assessed 
and  possibly  that  additional  remedial  actions  are  needed.   All 
other  spills  would  be  handled  from  beginning  to  final  cleanup  by 
the  Emergency  Response  Branch.   Any  spills  which  enter  the  site 
assessment  process  would  be  presumed  to  require  additional 
action. 

Notification  by  Potentially  Responsible  Parties:   These 
notifications  would  be  based  upon  the  site  notification 
regulations  now  being  developed  by  DEP,  which  will  include 
threshold  concentrations  for  approximately  30  of  the  most 
commonly  found  contaminants  in  soil  and  groundwater  at  sites  in 
Massachusetts.   These  thresholds  will  be  set  to  identify  levels 
that  constitute  a  potentially  significant  risk  to  health  and  the 
environment;  contamination  at  lesser  levels  would  not  need 
response  actions  under  c.  2 IE. 

Sites  contaminated  with  low  levels  of  some  contaminants  may 
exceed  the  thresholds  established  by  DEP,  but  may  not  pose  a 
significant  risk  to  public  health  and  the  environment.   These 
sites  would  therefore  not  need  any  additional  response  action. 
DEP  will  establish  criteria  for  determining  whether  a  site  needs 
further  response  actions. 

For  sites  identified  by  private  parties,  an  opinion  about 
whether  a  site  needs  further  action  would  be  developed  by  a 
licensed  site  manager.   For  sites  which  do  not  need  additional 
action,  a  notification  can  be  accompanied  by  an  opinion  signed  by 
a  licensed  site  manager  that  no  additional  action  is  needed.   DEP 
will  maintain  files  containing  these  notifications  and  opinions. 
These  files  will  be  accessible  to  the  public  under  the  conditions 
of  the  Public  Records  Law  (M.G.L.  c.  4,  Section  7  (clause  21)  and 
c.  66,  Section  10) ,  and  the  potentially  responsible  party  will  be 
required  to  submit  a  copy  to  the  Board  of  Health  of  the  community 
in  which  the  site  is  located.   DEP  will  audit  25%  of  these 
opinions  on  an  annual  basis,  and,  if  necessary,  require 
additional  assessment  or  response  actions. 
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For  releases  found  by  private  parties  where  the  initial 
review  of  site  conditions  by  a  licensed  site  manager  indicates 
that  the  threshold  requirements  are  exceeded,  then  the  legally 
liable  party  must  report  the  site  to  DEP. 


REQUIREMENTS  FOR  IMPLEMENTATION: 

■  Resources  for  DEP  to  followup  major  spills  and  determine 
whether  additional  response  actions  are  needed 

■  An  improved  DEP  "first  response"  capability  implementing  a 
state-wide  24-hour  telephone  reporting  system 

■  Technical  standards  and  guidelines,  including  protocols  for 
assessments  and  determining  needs  for  further  action,  indoor 
air  quality  monitoring,  analysis  of  private  drinking  water 
supplies,  interpretation  of  short  term  health  impacts. 

■  Training  for  DEP  staff  to  increase  readiness  for  major 
spills,  and  outreach  for  private  firms  handling  oil  and 
hazardous  materials 

■  Greater  use  of  existing  information  networks  (e.g.,  local 
emergency  planning  commissions)  to  increase  effective 
involvement  from  municipal  and  private  parties  in  spill 
prevention  and  response 

■  Site  Notification  Regulations  (now  being  developed  by  DEP) 

■  Criteria  for  determining  whether  further  action  is  needed  at 
a  site 

■  Resources  for  a  focused  site  discovery  program 

■  Resources  for  DEP  to  take  enforcement  actions  against 
private  parties  who  fail  to  notify  DEP  of  a  release  of  oil 
or  hazardous  materials  as  required  by  c.  2 IE  and  the 
Massachusetts  Contingency  Plan 

■  Resources  for  DEP  to  audit  "No  Further  Action" 
determinations  made  by  licensed  site  managers 

■  Guidance/criteria  to  be  used  by  the  Emergency  Response 
Program  for  determining  when  a  spill  needs  assessment  of  its 
longer-term  impacts 

■  Criteria  for  determining  whether  further  action  is  needed 

■  Criteria  for  identifying  Tier  I  and  II  areas 

3.2   Private  Sector  Responses 

DEP  will  develop  thresholds  for  notification  and  criteria 
for  determining  whether  a  site  needs  action.   For  sites  which 
meet  these  criteria,  DEP  and  the  Study  Committee  recommend  a  new 
approach  to  managing  these  actions.   The  new  approach  is  designed 
to: 
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o    provide  incentives  for  PRPs  who  want  to  undertake 
response  actions  to  do  so  quickly  and  efficiently 

o    encourage  PRPs  to  take  appropriate  action  with  a 

minimum  of  negotiation,  while  still  preserving  a  PRP's 
rights  to  due  process 

o    encourage  private  parties  to  conduct  appropriate 

cleanup  actions  wherever  possible,  and  therefore  limit 
the  need  for  public  funding  of  responses 

o    ensure  that  negotiations  do  not  delay  cleanups 

The  new  approach  calls  for  encouraging  quick  initial  actions 
(to  deal  with  imminent  hazards  and  to  facilitate  future  response 
actions),  converting  DEP's  current  direct  oversight  process 
to  a  permit  system  which  would  enable  PRPs  who  want  to  move 
forward  with  response  actions  to  do  so.   This  would  then  allow 
DEP  to  concentrate  its  efforts  on  audits  and  enforcement  to 
ensure  that  response  actions  are  conducted  adequately.   Each  is 
described  below. 

3.2.1  Encouraging  Quick  Initial  Action 

The  new  model  incorporates  the  two  types  of  initial  actions 
used  in  the  current  program:   short  term  measures  which  deal  with 
imminent  hazards  at  sites,  and  interim  measures  (which  may  be 
part  of  larger  remedial  responses)  that  are  economically  prudent 
to  perform  quickly  to  reduce  the  risks  posed  by  a  site. 

DEP  will  review  notifications  of  Tier  I  sites  and 
accompanying  information  to  determine  whether  the  site  presents 
an  imminent  hazard  to  health  and/or  the  environment.   The  initial 
report  submitted  by  the  PRP  should  inform  DEP  of  any  imminent 
hazards  at  the  site,  and  should  recommend  any  short  term 
measure (s)  needed  to  stabilize  the  situation,  as  well  as  any 
interim  measures  contemplated  for  the  site.   Any  site  which  poses 
an  imminent  hazard  to  health  and\or  the  environment  would  be 
considered  to  be  a  Tier  I  site;  if  the  imminent  hazard  is  the 
only  reason  that  a  site  is  in  Tier  I,  then  it  would  be  placed  in 
Tier  II  upon  completion  of  a  short  term  measure. 

Dealing  with  Imminent  Hazards/Short  Term  Measures:   DEP's  review 
of  Tier  I  site  notifications  will  identify  (or  confirm) 
conditions  which  pose  an  imminent  hazard.   If  a  PRP  is  willing  to 
conduct  a  short  term  measure  to  resolve  the  imminent  hazard,  DEP 
will  review  and  approve  it.   Once  the  short  term  measure  has  been 
implemented,  a  licensed  site  manager  can  review  the  need  for 
additional  action.   If  the  site  needs  no  further  action,  the 
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licensed  site  manager  can  file  an  opinion  with  DEP,  which  will  be 
handled  as  described  above. 

If  a  notification  indicates  a  need  for  a  short  term  measure, 
and  the  PRP  is  unable  or  unwilling  to  implement  the  appropriate 
action,  DEP  will  take  enforcement  action  (including  appropriate 
penalties)  to  compel  the  PRP  to  perform  the  necessary  measures. 
If  the  PRP  refuses,  then  DEP  will  perform  the  required  action  and 
attempt  to  recover  costs  from  the  PRP. 

Interim  Measures:   A  PRP  may  take  interim  response  measures  at  a 
site  which  needs  further  action.  These  measures  may  be  taken  to 
reduce  the  risks  at  a  site  which  are  not  imminent  hazards,  or  to 
facilitate  the  use  of  the  property. 

Interim  measures  could  include: 

o    removal  of  localized  surficial  soil  contamination  that 
has  limited  potential  for  exposure, 

o  control  of  contaminant  migration  to  prevent  degradation 
of  adjacent  properties  and  limit  the  cost/complexity  of 
remedial  actions, 

o    removal  of  contaminated  media  (soil  and/or  groundwater) 
to  facilitate  planned  non-remedial  construction 
activities,  and 

o    demolition  and/or  removal  of  tanks,  structures,  or 

other  objects  which  may  impede  further  assessment  and 
remediation  of  the  site. 

At  a  Tier  II  site,  where  a  licensed  site  manager  oversees 
all  response  actions,  the  interim  measure  can  be  planned  and 
implemented  by  the  licensed  site  manager,  without  additional 
review  by  DEP. 

At  Tier  I  sites,  a  PRP  wishing  to  implement  an  interim 
measure  before  a  permit  decision  is  made  can  propose  actions  to 
DEP.   DEP  will  review  the  proposal  and  respond  with  any  comments 
in  14  days.   If  DEP  does  not  respond  within  this  period,  the  PRP 
can  proceed  without  waiting  to  hear  from  DEP.   If  a  PRP  wants  to 
take  such  measures  after  DEP  has  granted  a  Category  B  or  C 
response  action  permit  at  a  Tier  I  site,  the  interim  measure  can 
be  planned  and  overseen  by  the  licensed  site  manager,  without 
additional  review  by  DEP. 

Once  interim  measures  have  been  completed,  a  PRP  may  ask  a 
licensed  site  manager  to  evaluate  the  need  for  further  action  at 
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the  site.   If  there  is  no  need  for  additional  action,  the 
licensed  site  manager  can  file  such  an  opinion  with  DEP,  which 
would  be  maintained  in  a  publicly  accessible  file  (copy  to  the 
local  Board  of  Health) .   DEP  would  audit  25  %  of  these  opinions 
annually. 

REQUIREMENTS  FOR  IMPLEMENTATION: 

Criteria  for  identifying  imminent  hazards  (current  BWSC 

Policy  #130-90) 

Resources  for  DEP  to  screen  reports  to  determine  whether 

short  term  measures  are  needed 

Resources  for  DEP  to  conduct  short  term  measures  when  PRP  is 

unable  or  unwilling 

Criteria  for  determining  when  further  action  is  needed  (same 

criteria  as  in  4.2  above) 

Criteria  for  identifying  appropriate  interim  measures 

(current  BWSC  Policy  #131-90) 

Resources  for  DEP  to  review  proposals  for  interim  measures 

at  Tier  I  sites 

Criteria  for  determining  whether  further  action  is  needed 

Resources  to  audit  "no  further  action"  determinations  after 

short  term  measures  or  interim  measures  are  conducted  and  to 

take  any  appropriate  enforcement  actions 

3.2.2     Obtaining  Permits  for  Response  Actions  at  Tier  I  Sites 

Sites  which  still  pose  significant  risk  to  health,  safety, 
public  welfare,  or  the  environment  after  any  short  term  or 
interim  measures  will  need  to  be  cleaned  up  in  accordance  with 
the  Massachusetts  Contingency  Plan.   Currently,  these  regulations 
require  DEP  approval  at  six  points  in  a  response  action:   when 
the  site  is  classified,  the  scope  of  work  for  a  comprehensive 
assessment,  the  comprehensive  assessment  report,  the  final 
remedial  response  plan,  the  final  implementation  plan  for 
remedial  measures,  and  the  report  describing  final  implementation 
of  the  response  action. 

To  focus  DEP's  resources  on  the  most  significant  sites,  DEP 
proposes  to  reduce  the  number  of  approvals  required  for  sites 
where  private  parties  are  conducting  response  actions: 

o    For  Tier  II  sites,  DEP  and  the  Study  Committee  propose  that 
the  PRP  must  hire  a  licensed  site  manager  to  coordinate 
response  actions  in  accordance  with  the  Massachusetts 
Contingency  Plan  (as  revised,  see  Section  7  below) ,  and  that 
no  DEP  permit  will  be  required.   When  response  actions  are 
complete,  the  licensed  site  manager  must  file  with  DEP  an 
opinion  that  "no  further  action"  is  needed  (with  a  copy  to 
the  local  Board  of  Health) .   DEP  will  maintain  these 
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opinions  in  publicly  accessible  files,  and  will  audit  25% 
annually. 

o    All  Tier  I  sites  which  need  further  action  after  any  short 
term  or  interim  measures  are  conducted  must  obtain  a  permit 
from  DEP  to  proceed  with  response  actions.   A  PRP  can  submit 
a  permit  application  (prepared  and  signed  by  a  licensed  site 
manager)  at  any  time  after  DEP  has  been  notified  of  the 
release. 

A  permit  will  enable  the  PRP  to  conduct  assessment  and 
cleanup  activities  with  a  level  of  oversight  appropriate  to  the 
conditions  (degree  of  complexity)  of  the  site.   This  permit  would 
constitute  permission  from  DEP  for  potentially  responsible 
parties  (with  licensed  site  managers)  to  perform  a  comprehensive 
assessment  of  the  site  and  associated  risks,  and  to  plan  and 
implement  permanent  solution (s)  on  the  basis  of  that  assessment. 

The  permit  would  require  these  actions  to  be  performed  in 
accordance  with  the  Massachusetts  Contingency  Plan  (310  CMR 
40.00,  including  both  technical  requirements  and  opportunities 
for  public  involvement) .   At  these  sites,  a  licensed  site  manager 
would  be  required  to  oversee  response  actions  in  accordance  with 
any  permit  conditions  and  the  MCP.   DEP  would  audit  response 
actions  at  sites  to  ensure  that  assessments  and  cleanups  are 
properly  conducted,  rather  than  perform  step-by-step  oversight 
during  each  response  action  as  in  the  current  program. 

All  notifications  of  Tier  I  sites  received  by  DEP  will  be 
listed  in  a  quarterly  publication,  and  made  available  to  local 
officials  (Boards  of  Health  and  Chief  Municipal  Officer)  and  the 
public.   Each  list  will  describe  the  status  of  classification  and 
response  actions  at  each  site.   DEP  will  also  publish  notices  of 
receipt  of  Tier  I  site  notifications  in  newspapers  serving  the 
community  in  which  the  site  is  located;  local  officials  will 
receive  copies  of  these  notices. 

Permit  Applications:   DEP  will  review  all  Tier  I  sites  identified 
and  evaluate  them  on  the  basis  of  their  risks  to  health,  safety, 
public  welfare,  and  the  environment.   For  sites  posing  the 
highest  risks,  DEP  will  identify  potentially  responsible  parties, 
and  inform  the  PRP(s)  that  they  must  submit  a  permit  application 
within  120  days.   Anyone  wishing  to  proceed  with  response  actions 
at  a  Tier  I  site  may  hire  a  licensed  site  manager  to  develop  an 
application,  and  submit  it  to  DEP  without  waiting  for  DEP  to 
"call"  the  permit. 

A  permit  application  would  include: 
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o    a  recommendation  by  the  licensed  site  manager  for 
categorizing  the  site  (in  category  A,  B,  or  C  as 
described  below) ,  and  sufficiently  detailed  information 
about  site  conditions  to  enable  DEP  to  confirm  or 
reject  a  proposed  classification  of  the  site  according 
to  its  actual  and  potential  risk  to  health,  safety, 
welfare,  and  the  environment  (e.g.,  a  Phase  I/Limited 
Site  Investigation  Report) . 

o    a  demonstration  that  the  PRP  will  go  forward  with 
response  actions  once  the  permit  is  approved  (this 
could  take  the  form  of  a  contract  between  the  PRP  and  a 
licensed  site  manager) . 

o    for  sites  expected  to  be  classified  in  Category  B,  a 
draft  scope  of  work  for  the  Comprehensive  Site 
Assessment. 

Types  of  Permits  Issued;    Three  types  of  permits  will  be 
established,  based  on  the  level  of  complexity  of  the  site,  and  on 
the  PRP's  ability  to  manage  the  necessary  response  actions: 

o    Category  A  sites  are  those  posing  high  levels  of  risk, 
very  complicated  conditions  (such  as  multiple  PRPs,  co- 
mingled  plumes  of  groundwater  contamination,  or  many 
different  types  of  contaminants) ,  and/or  where  DEP  is 
concerned  about  the  ability  of  the  PRP(s)  to  manage  the 
complicated  response  action.   A  permit  for  these  sites 
would  require  that  the  PRP  hire  a  licensed  site 
manager,  and  that  DEP  staff  oversee  the  response 
actions. 

o    Category  B  sites  are  somewhat  less  complicated  than 

Category  A  sites,  and  are  those  where  the  PRP(s)  have 
persuaded  DEP  that  the  PRP  is  capable  of  carrying  out 
the  response  action.   A  permit  for  these  sites  would 
require  that  the  PRP  hire  a  licensed  site  manager  to 
oversee  the  response  action.   DEP  will  audit  response 
actions  at  25%  of  these  sites  annually. 

o    Category  C  sites  are  those  which  are  less  complicated 
and  pose  less  risk  than  the  other  two  categories, 
usually  involving  a  single  PRP  and  less  complicated 
site  conditions.   The  permit  for  these  sites  would 
require  that  the  PRP  hire  a  licensed  site  manager.   DEP 
will  audit  response  actions  at  15%  of  these  sites 
annually. 

In  classifying  sites  and  making  permit  determinations,  DEP 
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will  seek  to  ensure  that  response  actions  are  completed 
appropriately.   In  the  past,  the  Department  has  found  that,  due 
to  unexpected  costs  and  other  factors,  many  PRPs  have  failed  to 
meet  commitments  made  to  complete  response  actions,  even  after 
entering  into  Consent  Orders  or  Consent  Decrees.   Problems  have 
included  delays,  need  to  redo  work  when  the  response  action 
starts  again,  and  lack  of  documentation  for  work  performed  (e.g., 
a  report  describing  analytical  results  of  sampling  may  not  be 
prepared  if  funds  run  out,  even  though  sampling  has  been  done). 

Therefore,  DEP  believes  that  the  permit  review  must  focus 
not  only  on  the  technical  issues  presented  by  a  particular  site, 
but  also  on  the  PRP's  demonstrated  ability  and  willingness  to 
carry  response  actions  through  to  completion.   This  should  reduce 
the  number  of  partly-completed  response  actions  which  will 
require  public  funding  to  complete,  and  will  therefore  provide 
additional  protection  and  credibility  in  the  overall  process  for 
citizens  and  communities. 

Making  Permit  Decisions:   DEP  will  review  permit  applications  and 
decide  whether  to  grant  the  permit  within  75  days  from  receipt  of 
a  complete  application.   If  DEP  does  not  make  a  decision  within 
this  time  period,  the  permit  fee  will  be  refunded,  and  DEP  will 
continue  to  review  the  application  as  expeditiously  as  possible. 
DEP's  permit  decision  will  accept  or  modify  the  licensed  site 
manager's  recommendation  for  categorizing  the  site.   For  Category 
B  sites,  DEP's  permit  decision  may  also  include  needed 
modifications  in  the  scope  of  work  for  the  comprehensive  site 
assessment. 

PRPs  will  be  provided  two  opportunities  to  complete 
inadequate  applications.   When  an  application  is  found  to  be 
incomplete  or  otherwise  inadequate,  DEP  will  return  it  to  the  PRP 
with  a  list  of  deficiencies.   If  the  application  is  not  completed 
after  two  attempts,  the  application  will  be  rejected,  and  DEP  may 
take  enforcement  action  against  the  PRP(s) .   A  rejected 
application  can  be  resubmitted,  but  would  have  to  be  accompanied 
by  another  permit  fee. 

Any  permit  will  carry  with  it  the  opportunity  for  an 
adjudicatory  hearing  on  its  conditions  and  terms.   These  reviews 
would  be  conducted  in  accordance  with  DEP's  administrative 
procedures,  including  requisite  notices,  hearings,  etc. 
Adjudicatory  hearings  would  be  scheduled  on  the  basis  of  DEP 
resources  available. 

Financial  Assistance:  There  are  potentially  responsible  parties 
who  would  like  to  undertake  response  actions  but  do  not  have  the 
financial  resources  needed.   Frequently,  a  PRP  can  perform  a  site 
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assessment  and  develop  a  plan  to  clean  up  a  site,  but  then  will 
not  have  funds  available  to  implement  remedial  measures.   The 
Study  Committee  recommended  that  some  type  of  financial 
assistance  be  made  available  to  PRPs  so  that  those  who  are 
willing  can  perform  response  actions. 

One  approach,  which  has  been  proposed  by  a  consortium  of 
petroleum  industry  organizations,  would  reimburse  owners  or 
operators  of  leaking  underground  tanks  storing  petroleum  products 
for  at  least  part  of  their  response  costs,  as  well  as  damages 
assessed  to  third  parties.   The  Legislature  is  now  considering  a 
bill  establishing  an  Underground  Storage  Tank  Petroleum  Product 
Cleanup  Fund  that  would  reimburse  owners  or  operators  up  to  $1 
million,  with  a  deductible  ranging  from  $5,000  to  $10,000  based 
on  the  number  of  tanks  the  PRP  has.   The  Fund  would  be  operated 
by  the  Commonwealth,  and  would  be  funded  by  fees  paid  by  tank 
owners  and  operators. 

Another  proposal,  which  is  now  taking  preliminary  form, 
would  establish  a  Trust  which  would  use  the  increase  in  value 
that  accrues  to  cleaned  up  property  to  provide  financial 
assistance  to  property  or  business  owners. 

DEP  agrees  that  financial  assistance  of  some  type  would  be 
very  helpful  in  encouraging  PRPs  to  undertake  response  actions, 
and  might  reduce  the  need  to  clean  up  sites  with  public  funds 
when  the  PRP  cannot  perform  the  necessary  actions.   DEP  will 
continue  to  work  with  the  Study  Committee  to  develop  a  workable 
proposal  for  financial  assistance. 

Compelling  Potentially  Responsible  Parties  to  Act:      Since  c. 
21E  was  enacted  in  1983,  DEP  has  relied  on  the  threat  of  using 
public  funds,  placement  of  priority  liens,  and  recovering  up  to 
three  times  the  Commonwealth's  expenses  to  compel  private  parties 
to  undertake  response  actions.   In  some  ways,  this  approach  has 
been  quite  successful,  in  that  private  parties  have  accepted 
responsibility  for  more  than  80%  of  the  sites  being  cleaned  up. 
However,  this  success  has  been  limited:   less  than  half  of 
today's  confirmed  sites  are  now  being  responded  to.   Many  site 
require  lengthy  negotiations  about  liability  and  technical  issues 
before  PRPs  can  proceed  with  a  response.   PRPs  who  are  reluctant 
to  undertake  a  response  action  can  delay  the  process  by  drawing 
out  these  negotiations. 

At  sites  with  major  problems  and  uncooperative  PRPs 
reluctant  to  commit  their  resources  to  responses,  DEP  has  spent 
public  funds,  and  has  settled  disputes  about  liability  and  the 
extent  of  work  required  when  cost  recovery  has  been  sought.   In 
identifying  the  most  efficient  ways  to  get  cleanups  performed  by 
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private  parties,  DEP  has  examined  current  enforcement  tools, 
incentives,   and  opportunities  for  resolving  disputes  about 
liability  and  requirements  for  technical  work. 

To  address  these  issues,  DEP  proposes  providing  incentives 
for  private  parties  to  conduct  cleanups  through  the  permit 
process  for  Tier  I  sites.     DEP  also  proposes  expanding  the 
agency's  current  authority  to  ensure  that  the  appropriate  parties 
apply  for  permits  and  conduct  the  required  response  actions  at 
these  sites. 

In  other  environmental  programs  that  require  the 
Commonwealth's  approval  for  actions  that  someone  wants  to  take, 
permits  are  issued  which  approve  and  set  conditions  for  specific 
activities  that  will  happen  in  the  future.   In  these  programs,  it 
is  usually  clear  who  is  responsible  for  applying  for  needed 
approvals,  and  for  complying  with  the  terms  of  the  permit. 

The  Waste  Site  Cleanup  Program  is  different  from  these 
programs  in  two  important  respects.   First,  the  Commonwealth 
approves  actions  taken  to  clean  up  a  problem  that  occurred  in  the 
past,  and  the  specific  actions  needed  to  permanently  clean  a  site 
up  may  not  be  known  until  a  comprehensive  site  assessment  has 
been  conducted.   Second,  M.G.L.  c.  21E  makes  a  variety  of  parties 
potentially  legally  liable  for  carrying  out  these  actions  — any 
one  or  more  of  whom  may  decide  to  accept  responsibility  for 
cleaning  up  the  site.   For  example,  a  single  site  may  have 
several  potentially  responsible  parties,  including  past  and 
present  operators  of  firms  which  use(d)  hazardous  materials,  as 
well  as  current  and  past  property  owners.   Another  common 
situation  arises  where  releases  of  oil  or  hazardous  materials  at 
several  sites  are  all  contaminating  a  single  receptor  (e.g.,  a 
public  drinking  water  supply) .   Finally,  c.  21E  limits  the 
liability  of  some  parties  if  they  can  snow  that  they  did  not 
cause  the  release.   Therefore,  many  sites  may  require 
negotiations  to  determine  who  should  be  required  to  apply  for  a 
permit  and  assume  the  responsibility  for  cleaning  up  a  site. 

Enforcement:   At  the  end  of  the  120  day  "permit  filing"  period, 
DEP  will  take  enforcement  action  to  compel  "non-filing"  PRPs  to 
submit  permit  applications.   The  number  of  permits  "called"  in 
any  period  will  depend  on  the  relative  risks  posed  by  a  site,  and 
DEP's  resources  available  to  initiate  and  follow  through  with  the 
enforcement  action. 

Enforcement  actions  could  include  DEP's  current  tools: 
Notices  of  Noncompliance  and  Penalty  Assessment  Notices  (with 
financial  penalties) ,  Administrative  Orders,   Consent  Orders, 
requests  to  the  Attorney  General  to  ask  a  court  for  injunctive 
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relief,  and  commitment  of  public  funds  with  cost  recovery  at  the 
end  of  the  response  action. 

In  addition  to  these  tools,  DEP  proposes  that  the 
Legislature  authorize  the  use  of  an  enforcement  order  for  which 
no  "pre-enforcementM  judicial  review  would  be  available.   If  PRPs 
comply  with  such  an  order,  they  would  be  able  to  sue  DEP  to 
recover  their  expenses.   If  PRPs  do  not  comply  with  such  an 
order,  they  could  defend  their  failure  to  do  so  in  a  subsequent 
enforcement  proceeding.   However,  if  their  defense  is  not 
persuasive,  they  would  be  penalized  for  their  noncompliance.   In 
addition,  DEP  would  have  the  option  to  schedule  the  site  for 
public  funding  (on  the  basis  of  the  site's  risks  and  resources 
available) ,  and  pursue  cost  recovery. 

DEP  would  use  such  an  order  to  force  the  filing  of  a  permit 
application  only  after  DEP  had  attempted  to  negotiate  issues  of 
liability  with  parties  that  the  agency  believes  are  liable 
pursuant  to  c.  2 IE.   Such  parties  would  be  given  reasonable 
opportunity  to  find  and  bring  in  other  parties  that  might  be 
liable.   These  negotiations  would  be  subject  to  reasonable  time 
limits  set  by  DEP.   If  these  negotiations  are  successfully 
concluded,  DEP  would  issue  a  permit  which  would  take  the  form  of 
(and  be  as  enforceable  as)  a  consent  order.   To  encourage 
participation  where  a  site  involves  several  PRPs,  DEP  is 
proposing  to  establish  contribution  protection  for  PRPs  who 
settle:   the  consent  order  would  establish  that  they  could  not  be 
sued  by  non-settling  PRPs  for  their  contribution  to  the  site. 

M.G.L.  c.  21E  establishes  strict,  joint,  and  several 
liability  for  releases,  which  allows  one  responsible  party  to 
conduct  a  cleanup  and  then  attempt  to  require  other  responsible 
parties  to  contribute.   The  law  allows  DEP  to  recover  treble 
damages  when  it  recovers  the  Commonwealth's  expenses,  as  an 
incentive  for  private  parties  to  perform  response  actions. 
Currently,  private  parties  who  conduct  cleanups  can  only  recover 
their  actual  expenses  from  other  responsible  parties.    DEP  is 
proposing  a  revision  in  c.  2 IE  that  would  allow  private  parties 
who  are  liable  pursuant  to  c.  2 IE  an  opportunity  to  voluntarily 
cooperate  with  other  private  parties  in  cleaning  up  or 
reimbursing  them  for  their  equitable  share  of  a  cleanup,  and 
would  allow  parties  who  initiate  this  process  to  recover  from 
non-cooperating  liable  parties  up  to  three  times  what  the  non- 
cooperating  parties  should  have  paid. 

REQUIREMENTS  FOR  IMPLEMENTATION: 

■  Resources  for  management  of  the  Sites  Data  Base 

■  Resources  to  produce  and  publish  the  site  list  and  the 
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associated  public  notices 

Resources  to  review  permit  applications  within  an  acceptable 
time  frame 

Licensed  site  managers 

Resources  to  notify  PRPs  of  their  responsibility  to  file 
permits 

Guidelines/formats  for  Limited  Site  Investigation  Reports 
(Phase  I)  and  other  components  of  the  permit  application 
Guidelines/standards  for  classifying  sites 

Enforcement  tools  to  ensure  that  PRPs  apply  for  permits  and 
resources  to  employ  these  tools  to  compel  private  parties  to 
respond 
■    Resources  for  DEP  to  start  the  response  action  when 
enforcement  fails  to  produce  a  permit  application 

3.2.3     Ensuring  that  Response  Actions  Are  Adequate/Audits 

In  general,  permits  will  require  that  response  actions  are 
complete  in  5  years  at  Category  A  and  B  sites,  and  in  7  years  at 
Category  C  sites.   For  response  actions  involving  groundwater 
treatment,  some  types  of  bioremediation,  or  other  actions  that 
take  many  years  to  reach  desired  cleanup  levels,  the  permit  would 
require  that  these  actions  be  started  within  the  appropriate 
timeframe. 

Permits  will  also  require  that  the  PRP/licensed  site  manager 
conduct  appropriate  public  involvement  activities  if  the  public 
indicates  an  interest  in  becoming  involved  in  the  response 
action. 

DEP  will  require  that  reports  documenting  response  actions 
be  filed  with  the  agency  at  the  following  points  in  the 
assessment/cleanup  process  (at  a  minimum) : 

o    a  notice  and  schedule  for  implementation  of  field 

investigation  activities,  including  any  well  drilling 
and  major  excavation  (e.g.,  test  pits) 

o    a  report  which  combines  the  results  of  the  current 

Phase  I I/Comprehensive  Site  Assessment  and  the  Phase 
Ill/Final  Remedial  Response  Plan 

o    a  notice  of  the  start  of  implementation  of  the  final 

remedial  response  plan,  including  an  expected  schedule 
of  work 

o    a  report  summarizing  the  results  of  the  remedial 
response  (a  "final"  report)  and  the  licensed  site 
manager's  opinion  that  a  permanent  solution  has  been 
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achieved 

o    reports  documenting  licensed  site  managers'  opinions 

that  "no  further  action  is  needed"  at  a  site  at  points 
in  the  process  other  than  at  the  completion  of  remedial 
measures . 

DEP  will  audit  response  actions  annually  on  the  following 
basis: 

o    25%  of  Category  B  sites 

o    15%  of  Category  C  sites 

o    25%  of  sites  where  a  licensed  site  manager  has  rendered 
an  opinion  that  no  action  is  needed  after  notification 
or  the  implementation  of  short  term  or  interim  measures 

o    25%  of  the  Tier  II  sites  for  which  a  licensed  site 

manager  has  filed  an  opinion  that  no  further  action  is 
needed. 

Each  audit  may  include  a  visit  to  the  site,  and  may  also  include 
field  testing  designed  to  confirm  results  reported  in  documents 
submitted  to  DEP. 

Audits  which  identify  inadequate  response  actions  will 
result  in  enforcement  actions  taken  against  the  PRP.   These 
enforcement  actions  may  include  Notices  of  Noncompliance,  Penalty 
Assessment  Notices,  or  permit  revocations.   If  the  audit  reveals 
conditions  which  imminently  threaten  public  health  or  the 
environment,  DEP  may  implement  appropriate  actions  and  attempt  to 
recover  costs  from  the  PRP. 

If  an  audit  determines  that  response  actions  have  not  been 
properly  conducted,  DEP  will  take  appropriate  enforcement 
actions.   A  process  for  resolving  disputes  about  audit  findings 
will  be  developed. 

Once  the  audit  results  are  final,  the  results  will  be  made 
available  to  the  public,  and  to  the  Board  which  licenses  site 
managers.   This  will  provide  the  public,  the  Board,  and  other 
PRPs  with  information  identifying  deficient  work  by  licensed  site 
managers,  and  may  indirectly  promote  compliance  with  DEP 
requirements. 

Category  B  sites  will  be  targeted  for  more  frequent  audits 
if  DEP  has  concerns  about  the  Phase  II  scope  of  work  submitted 
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with  the  permit  application.   Audit  rates  may  be  increased  for 
any  category  if  the  audits  indicate  significant  levels  of 
noncompliance  with  requirements. 

A  citizen  may  request  that  DEP  target  a  site  for  an  audit  if 
the  public  involvement  activities  do  not  address  public  concerns 
about  the  site  and  response  action.   DEP  will  establish 
procedures  for  following  up  with  these  requests. 

RESOURCES  REQUIRED  FOR  IMPLEMENTATION: 

■  DEP  staff  to  conduct  audits  and  follow  up  with  enforcement 
actions  where  needed 

■  Resources  for  limited  environmental  testing  to  be  performed 
as  part  of  audits 

■  Technical  standards  and  guidelines  for  use  as  audit 
standards 


3.3   Public  Funding  of  Response  Actions 

DEP  and  the  Study  Committee  agree  that  the  Commonwealth  must 
continue  to  respond  to  releases  that  the  private  sector  cannot  or 
will  not  respond  to  in  a  timely  way.   DEP  has  used  public  funds 
to  assess  and  cleanup  sites  since  the  late  1970 *s.   This  public 
role  has  protected  communities  from  serious  risks  to  public 
health  and  the  environment.   The  threat  of  spending  state  funds 
has  also  provided  a  powerful  incentive  for  private  parties  to 
accept  responsibility  for  cleanup  actions.   Finally,  state  funds 
have  been  used  to  leverage  federal  resources  for  sites  which 
qualify  for  the  U.S.  Environmental  Protection  Agency's  National 
Priority  List. 

When  PRPs  cannot  or  refuse  to  undertake  short  term  measures 
or  other  response  actions  at  Tier  I  sites  (i.e.,  refuse  to  obtain 
a  permit  and  conduct  the  response  action) ,  DEP  will  evaluate  the 
site  and  determine  its  priority  for  publicly  funded  response 
actions.   DEP  staff  will  be  assigned  to  oversee  publicly  funded 
response  actions  as  available.   Sites  will  be  assigned  in 
priority  order. 

At  the  completion  of  publicly  funded  response  actions,  DEP 
will  attempt  to  recover  all  of  the  Commonwealth's  costs  from  the 
PRP(s) ,  including  contractor  costs  and  oversight  costs. 

RESOURCES  REQUIRED  FOR  IMPLEMENTATION 

■  DEP  staff  to  oversee  response  actions 

■  Resources  for  contractors  to  perform  response  actions 
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Resources  for  DEP  to  seek  cost  recovery/   assess  and  seek 
recovery  for  damages  to  natural  resources,  and  seek  recovery 
for  damage  to  State-owned  property 
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SECTION  4 
LICENSED  SITE  MANAGERS 


To  expand  the  Commonwealth's  ability  to  ensure  that  oil  and 
hazardous  materials  sites  are  properly  identified,  assessed,  and 
cleaned  up,  DEP  proposes  establishing  a  license  requirement  for 
those  who  oversee  or  coordinate  response  actions  for  private 
parties.   Licensing  site  managers  would  serve  the  following 
purposes: 

*  to  enlist  the  consulting  community's  considerable  expertise 
in  assessing  and  cleaning  up  sites  to  enable  the  private 
sector  to  deal  with  more  sites  at  a  faster  pace  than  can 
happen  currently 

*  to  provide  DEP  and  the  public  with  confidence  that 
assessment  and  cleanup  actions  are  adequate 

*  to  provide  DEP  and  the  public  with  confidence  that  the  scope 
of  response  actions  are  determined  by  the  conditions  of  the 
site  and  not  entirely  by  the  PRP's  budget 

*  to  make  the  private  sector  accountable  for  the  quality  of 
technical  work  for  response  actions 

4.1  What  Could  a  Licensed  Site  Manager  Do? 

A  licensed  site  manager  would  be  an  individual  authorized  by 
the  Commonwealth  to  oversee  planning  and  implementation  of 
assessment  and  cleanup  actions  at  all  sites  which  require  some 
type  of  response  action.   The  licensed  site  manager  would  be 
required  to  oversee  the  work  of  technical  specialists,  and  to 
integrate  their  work  to  ensure  complete  assessments  and  permanent 
cleanups.   A  licensed  site  manager  could  be  self-employed,  work 
in  a  consulting  firm,  or  be  employed  directly  by  a  PRP. 
Specifically,  the  licensed  site  manager  would  be  empowered  to: 

*  provide  an  opinion  as  to  whether  a  release  meets  or  exceeds 
thresholds  in  notification  regulations,  and  therefore  should 
be  reported  to  DEP; 

*  provide  an  opinion  as  to  whether  a  site  which  meets  the 
notification  requirements  needs  further  action  or  not; 

*  for  sites  which  need  further  action,  provide  an  opinion  as 
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to  whether  the  site  meets  criteria  for  Tier  I  or  Tier  II; 

*  for  Tier  II  sites,  coordinate  planning  and  implementation  of 
response  actions,  and  provide  an  opinion  when  complete  as  to 
whether  the  site  needs  further  action; 

*  for  Tier  I  sites,  develop  recommendations  for  short  term 
measures  if  needed,  and  for  any  appropriate  interim 
measures.  If  approved  by  DEP,  the  licensed  site  manager  can 
coordinate  implementation  of  these  measures,  and  provide  an 
opinion  at  the  end  as  to  whether  the  site  needs  further 
action; 

*  for  Tier  I  sites,  prepare  a  permit  application,  including  a 
recommendation  for  categorizing  the  site  in  A,  B,  or  C 
categories; 

*  once  a  Category  B  or  C  permit  is  approved  for  a  Tier  I  site, 
coordinate  planning  and  implementation  of  response  actions, 
and  provide  an  opinion  when  complete  as  to  whether  a 
permanent  solution  has  been  achieved; 

*  for  Category  A  sites,  conduct  response  actions  with  DEP 
oversight. 

These  activities  would  only  be  able  to  be  performed  by  a  licensed 
site  manager. 

4.2   What  Status  Would  a  Licensed  Site  Manager's  Opinion  Have? 

A  key  underpinning  of  the  new  program  model  is  an  opinion  by 
a  licensed  site  manager  that  a  site  presents  "no  significant  or 
otherwise  unacceptable  risk  of  harm  to  health,  safety,  public 
welfare,  or  the  environment"  at  the  completion  of  remedial 
actions  or  when  it  is  determined  that  no  further  action  is 
needed.   The  Study  Committee  has  advised  that  these  opinions 
will  be  sufficient  to  facilitate  property  transfers,  development 
projects,  etc.   DEP  will  audit  specific  percentages  of  these 
opinions  in  various  categories  of  sites,  to  ensure  that  they  have 
been  rendered  in  accordance  with  applicable  standards, 
regulations  and  policies. 

To  give  sufficient  credibility  to  this  opinion  so  that  it 
will  be  useful  to  the  public,  property  buyers  and  sellers, 
lending  institutions,  and  DEP,  a  licensing  program  would  have  to 
include: 

o    a  requirement  that  specific  aspects  of  the  response 

action  process  can  only  be  conducted  by  a  licensed  site 
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manager 

o    technical  standards  (developed  by  DEP)  for  assessing 
and  cleaning  up  sites 

o    professional  standards  of  conduct 

o    training  and  educational  requirements 

o    provisions  making  the  licensed  site  manager  accountable 
for  the  quality  of  work  performed 

o    a  process  for  licensing  prospective  site  managers 

Technical  standards  would  have  to  include: 

o    guidelines  and  requirements  for  as  many  technical 
issues  as  possible  (e.g.,  action  levels,  cleanup 
levels,   scopes  of  work  for  assessing  specific  types  of 
contaminants ,  etc . ) 

o    criteria  for  developing  opinions  of  "no  significant 
risk"  or  "no  further  action  needed" 

o    standards  for  public  involvement 

o    standards  for  recordkeeping 

Professional  standards  would  have  to  include: 

o    a  mandatory  agreement  to  apply  appropriate  technical 

standards,  regulations,  and  policies  in  all  cases  that 
the  individual  is  acting  as  a  licensed  site  manager 

o    a  professional  code  of  ethics 

o    an  agreement  with  the  client  that  the  licensed  site 
manager  will  refuse  work  (or  withdraw  or  refuse  to 
issue  a  "no  further  action"  opinion")  if  the  PRP  will 
not  commit  to  undertake  work  up  to  technical  standards, 
or  will  not  disclose  information  to  DEP 

o    an  agreement  to  disclose  all  results  to  the  PRP, 
including  knowledge  of  releases 

o    model  contract  language  for  licensed  site  managers 

prescribed  by  the  licensing  board  which  would  contain 
the  above  provisions  intended  to  clarify  for  PRPs  the 
responsibilities  of  the  licensed  site  manager 
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Training  and  educational  requirements  would  include: 

o    experience  (more  than  a  minimum  number  of  years  in 

responsible  charge  of  response  actions) ,  documented  by 
professional  references  and  examples  of  work 

o    degree (s)  in  specific  fields  (allowing  some  types  of 
experience  to  substitute  for  those  who  have  been 
practicing  for  a  long  time) 

A  testing  program  and  continuing  education/ relicensing 
requirements  could  be  added  in  the  future  if  audits  of  site  work 
indicate  that  they  are  needed. 

4. 3  Accountability 

Accountability  would  be  ensured  by  DEP  audits  of  sites  and 
investigation  of  complaints/ frequent  noncompliance  by  the 
licensing  board.   The  licensing  board  would  need  the  authority  to 
penalize  deficient  work  with  civil  administrative  penalties 
appropriate  for  the  problem.   These  penalties  may  include 
suspending  or  revoking  a  license.   The  public  could  request  that 
DEP  audit  a  site  and  that  the  results  be  forwarded  to  the 
licensing  agency  for  any  appropriate  action.   In  addition,  the 
board  would  also  need  authority  to  seek  penalties  from  a  court. 

DEP  would  also  make  audit  results  available  to  the  public 
once  audit  results  are  final  (see  section  3.2.4  above).   This 
information  may  assist  PRPs  in  selecting  a  licensed  site  manager 
with  a  good  compliance  record. 

4.4  Implementation  of  LSM  Program 

Implementation  could  occur  in  three  phases  which  are 
designed  to  make  licensed  site  managers  available  as  quickly  as 
possible: 

o    program  development 

o    startup  implementation 

o    program  administration 

The  program  development  phase  would  start  when  legislation 
authorizing  the  program  and  resources  is  enacted.   In  this  phase, 
the  licensing  board  or  agency  would  be  established  and 
administrative/staff  needs  filled  and  procedures  worked  out.   The 
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board  could  be  established  in  the  Executive  Office  of 
Environmental  Affairs  or  in  DEP. 

The  Board  (with  staff)  would  develop: 

o    standards  for  qualifications 

o    professional  standards  (developed  with  the  assistance 
of  appropriate  professional  societies  or  organizations 
and  practitioners  in  the  field) 

o    procedures  for  implementing  the  program,  including 

procedures  for  submitting  applications  and  criteria  for 
reviewing  them 

o    development  of  enforcement  procedures 

o    development  of  fees  associated  with  the  program. 

The  startup  implementation  phase  would  include: 

o    soliciting  the  first  round  of  applications 

o    reviewing  applications  and  making  decisions  about 
licensing 

o    setting  up  procedures  for  ensuring  accountability 

The  program  administration  phase  would  include: 

o  evaluating  the  need  for  testing  or  other  changes  in 
standards,  and  developing  these  program  elements  as 
necessary 

o    continuing  to  review  license  applications  and  make 
determinations 

o    investigating  complaints  from  DEP,  citizens,  PRPs, 
etc.,  and  taking  appropriate  enforcement  action 

This  implementation  plan  assumes  that,  as  the  licensing 
program  is  developed  over  the  next  several  years,  its 
effectiveness  will  increase  in  a  process  parallel  with  DEP's 
development  of  technical  standards  and  guidelines  for  response 
actions.   While  the  licensed  site  manager  program  needs  to  be 
operational  so  that  DEP  can  start  issuing  permits  for  private 
sector  cleanups,  some  components  (such  as  the  development  of 
professional  standards)  are  expected  to  evolve  over  time.    DEP 
and  the  Study  Committee  expect  that,  as  with  any  new  program,  the 
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quality  and  consistency  of  work  at  sites  should  improve  over 
time,  especially  with  the  ability  of  the  new  program  to  identify 
areas  where  improvement  is  needed  and  to  establish  institutional 
mechanisms  that  can  make  corrections  where  necessary.   DEP 
expects  to  continue  to  work  with  members  of  the  environmental 
consulting  profession  to  develop  the  requirements  needed  to 
operate  the  licensed  site  manager  program. 
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SECTION  5 
COST  OF  THE  IMPROVED  PROGRAM 


The  funding  requirements  for  the  new  program  are  composed  of 
two  types  of  costs:   operating  costs  and  capital  costs. 
Operating  costs  include  the  state  staff  required  to  run  the  new 
program  and  associated  support  costs  (e.g.  fringe  benefits, 
equipment,  occupancy  costs) .   Capital  costs  include  contractors 
for  publicly  funded  sites  to  conduct  assessment,  sampling, 
testing  and  design  and  the  actual  construction  of  remedial 
actions,  as  well  as  the  state  share  of  federal  Superfund 
cleanups. 

This  section  of  the  report  describes  the  Department's 
estimate  of  the  new  program's  operating  and  capital  costs. 

5.1  Operating  Costs 

The  Department's  estimate  of  the  operating  costs  of  the  new 
program  is  based  on  several  types  of  information: 

1.  Estimates  of  the  annual  flow  of  sites  in  the  new  program 

2.  Assumptions  about  timeframes  for  completing  site  work 

3.  Estimates  of  the  level  of  effort  each  site  requires  for  each 
activity,  including  support  staff  time 

4 .  Assumptions  about  total  staffing 

5.  Work  expected  to  be  accomplished  at  the  resulting  Department 
staffing  level 

6.  Work  accomplishments  and  staff  required  by  non-DEP 
organizations  to  ensure  that  the  new  program  operates  as 
intended.   These  organizations  include  the  Attorney 
General's  Office,  the  Board  which  will  license  site 
managers,  and  the  financial  assistance  program  (to  be 
developed) . 

The  first  three  types  of  information  listed  above  are  described 
in  Appendix  B:   Operating  Cost  Assumptions.    The  last  three  are 
described  in  this  Section. 

The  Department's  estimate  for  operating  costs  is  based  on 
the  sites  handled  by  the  new  program  when  it  is  operational  and 
does  not  include  the  cost  of  transition  to  the  new  program.   In 
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particular,  it  does  not  account  for  any  sites  or  locations  to  be 
investigated  which  are  currently  in  the  Waste  Site  Cleanup  system 
(over  1800  sites  and  2400  locations  to  be  investigated) . 
Sections  7  and  8  outline  the  tasks  and  resources  needed  for 
transition  to  the  new  program. 

5.1.1.    Assumptions  on  Total  Staffing 

The  current  program  was  estimated  to  need  519  staff 
positions  for  full  implementation  (and  did  not  include  staff  for 
the  Attorney  General's  Office).   The  Legislature  authorized  this 
staff  level,  but  funding  has  only  been  provided  for  236 
positions.   After  extensive  discussions  with  the  Committee  about 
the  appropriate  level  of  staff  for  the  new  program  model,  the 
Department  is  proposing  a  staffing  level  of  300  for  the  DEP's 
program.   This  represents  significant  reduction  in  the  program's 
authorized  size  —  a  reduction  of  219  positions  (or  42%) .  The  new 
model  will  also  require  a  staff  of  19  for  the  Attorney  General's 
Office,  and  five  positions  for  the  Board  overseeing  licensing  of 
site  managers. 

In  summary,  the  Department  is  proposing  a  total  staff 
of  324  for  all  elements  of  the  new  program.   Sections  5.1.2  and 
5.1.3  describe  the  work  which  will  be  accomplished  by  the  program 
given  at  these  staffing  levels. 

Exhibit  5-1  summarizes  the  proposed  allocation  of  staff  among  all 
program  components  when  the  transition  to  the  new  program  is 
accomplished  in  2  to  3  years. 

In  the  new  program  model,  the  Department  is  proposing  to 
focus  its  staff  on  emergency  response  activities  (which  keep 
spills  from  becoming  disposal  sites)  and  on  managing  public  and 
private  efforts  to  assess  and  clean  up  sites.   Exhibit  5-2 
compares  the  allocation  of  staff  in  the  current  program  to  the 
allocation  in  the  new  program  (as  described  in  Exhibit  5-1) . 
Section  5.1.2  below  describes  the  work  expected  to  be 
accomplished  by  the  new  staff. 

If  the  private  sector  wants  to  respond  to  more  sites  than 
are  estimated,  the  number  of  staff  required  could  be  closer  to 
350.   In  particular,  additional  staff  would  be  needed  to  directly 
oversee  response  actions  at  all  category  A  sites  (as  described  in 
section  5.1.2).   Conversely,  the  staff  required  could  drop  if  the 
private  sector  demand  for  particular  services  is  less  than 
projected. 
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11-30-90 
Exhibit  5-1 

PEP  Staff  Assignments  after  Transition  to  the  New  Program 

Department  Site-Specific  Activities  #  of  Staff 

1.  Site  Discovery  15 

2.  Emergency  Response  48 

3.  Audit/Enforcement  of  NFAs  of  NFAs 

&  Tier  II  Notifications  6 

4.  Short-Term  Measures  &  Interim  measures  [2]    21 

5.  Site  Listing  &  Permit  Calls  [2]  1 

6.  Permit  Decisions  23 

7.  Enforcement  to  go  to  Permitting  9 

8.  Oversee  category  "A"  Sites  [2]  27  [1] 

9.  Category  "B"  &  "C"  Audits  &  Enforcement  29 

10.  Manage  Publicly  Funded  Sites  [2]  21 

11.  Regional  Administration  &  Clerical  24 


SUBTOTAL  2  24 
Non-Site-Specific  Activities 

1.  Program  management  of  site-specific 

response  &  remediation  9 

2.  Policy  &  program  development  [2]  14 

3.  Contract  procurement  &  mgt.  11 

4.  Waste  site  cleanup  fiscal  26 
mgt.  cost  recovery  &  administration 

5.  Department  administration  16 


SUBTOTAL  7  6 

DEPARTMENT  TOTAL  3  00 
Associated  Program 

1.  Licensed  Site  Manager  Program  5 

2.  Attorney  General's  Office  19 


TOTAL  2  4 


NOTES: 

[1]   This  number  of  staff  would  allow  DEP  to  oversee  36%  of 
Category  "A"  sites  in  steady  state.   To  oversee  work  on 
all  Category  "A"  sites,  another  49  staff  would  be  required. 

[2]   Includes  public  participation  activities  consisting  of  the 

coordination  of  regional  site-specific  public  participation, 
outreach  to  the  regulated  community  and  the  Technical 
Assistance  Grants  Program. 
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Exhibit  5-2 


Commparison  of  DEP  Staff  Allocations  Under  the  Current  2 IE 
Program  Versus  the  New  2 IE  Program 


Site-Specific  Activities 

1.  Emergency  response 

2.  Site  management 

3.  Non-BWSC  permitting 

Subtotal 
Non-Site  Specific  Activities 

5.  Program  management  of 

6.  Policy  &  program  development 

7.  Contract  procurement  &  mgt. 

8.  Waste  site  cleanup  fiscal 
mgt. ,  cost  recovery  & 
administration 

9.  Department  administration 

Subtotal 


Current 
Program 

32 

108[1] 
18 

158 


8 
16[1] 

7[1] 
22 


20 


New 
Program 

54 

170[1] 

0[2] 

224 


9 
14[1] 
11[1] 
26 


16 


73 


76 


NOTES:  [1] 


[2] 


[3] 


Includes  staff  in  the  Bureau  of  Waste  Site  Cleanup, 
Office  of  General  Counsel,  Office  of  Research  and 
Standards  and  other  Department  Programs. 

To  the  extent  non-BWSC  permitting  staff  is  necessary, 
they  would  be  funded  as  part  of  the  Department's 
Permit  and  Compliance  Fee  Program. 

Allocation  of  staff  positions  is  based  on  231  filled 
positions  as  of  October  1990. 
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5.1.2.    Work  Accomplished  at  the  Recommended  Department 
Staffing  Level 

Site-specific  Activities 

At  the  proposed  staffing  level  of  324,   DEP  will  be  able  to 
ensure  more  complete  responses  to  spills  of  oil  and  hazardous 
materials,  preventing  these  spills  from  becoming  disposal  sites 
wherever  possible.   Specifically,  staff  will  be  able  to  conduct 
initial  response  actions  wherever  needed  to  protect  public  health 
and  safety,  to  conduct  technical  and  enforcement  follow-up,  and 
to  determine  which  releases  are  sites  requiring  further 
assessment  and  cleanup. 

In  addition,  response  actions  can  proceed  at  three  times  as 
many  sites  in  the  new  program  than  in  the  current  system: 
Exhibit  5-3  shows  that  in  July  1990,  response  actions  at  971 
sites  and  locations  were  underway  (by  the  private  sector  with  DEP 
oversight,  by  the  private  sector  with  waivers  of  DEP  approvals, 
or  by  DEP  with  public  funding) .   In  the  new  program  model  it  is 
expected  that  response  actions  can  proceed  at  3,063  sites 
annually  (2,310  by  the  private  sector  with  permits,  715  by  the 
private  sector  without  any  DEP  approvals,  and  38  with  public 
funds) .   More  detailed  information  about  the  status  of  sites 
handled  in  the  current  system  can  be  found  in  Appendix  A; 
Appendix  B  describes  in  detail  the  number  of  sites  expected  to  be 
handled  by  the  new  program. 

This  increase  in  site  work  will  be  accomplished  by  focusing 
"site  management"  staff  on  the  new  site  discovery,  permitting, 
and  audit/enforcement  efforts,  while  maintaining  staff  levels  for 
review  of  short-term/ interim  measures,  for  oversight  of 
assessment  and  cleanup  at  critical  (Category  A)  sites,  and  for 
publicly  funded  sites. 

The  new  program  model  will  also  result  in  substantial 
increases  in  staff  productivity  over  the  current  system,  in  terms 
of  the  number  of  sites  that  can  proceed  with  response  actions  for 
each  state  staff  member.   In  the  current  system,  approximately  4 
sites  are  moving  through  the  response  process  for  each  position 
currently  working  in  the  Waste  Site  Cleanup  Program.   In  the  new 
model,  productivity  would  more  than  double,  with  about  9.5  sites 
moving  for  each  member  of  the  staff. 

However,  at  the  staff  level  proposed,  there  will  still  be 
backlogs  in  the  new  program  model.   Exhibit  5-4  summarizes  the 
annual  inflow  of  sites  for  each  work  element,  the  steady-state 
workload,  and  the  work  which  can  be  accomplished  with  a  staff  of 
300. 
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EXHIBIT  5-3 


RESPONSE  ACTIONS  ABLE  TO  PROCEED 


Type  of  Site 

Locations  To  Be 
Investigated 
assigned  to  DEP 
Staff 

Confirmed  Sites: 
private  sector  responses 
with  DEP  oversight 

Confirmed  Sites:  Private 
sector  responses  with 
DEP  approval  to  proceed 


Current  Program* 


199 


450 
Assigned  Sites 


207 
Waivers 


New  Program** 
Not  Applicable 


90 
Category  A  permits 


2,320 
Category  B  &  C 
permit 


Confirmed  Sites:  Private 
sector  responses  with  no 
prior  DEP  approvals  needed 


Confirmed  sites:  DEP 
response  with  public 
funds 


Not  Applicable 


115+ 


715 
Tier  II  &  "No 
Further  Action" 
Sites 

38 


TOTAL 


971 


3,063 


*  As  of  July  1990 
**  Estimated  numbers  of  sites  on  an  annual  basis,  see  Appendix  B 

for  assumptions 
+  Includes  federal  superfund  sites,  and  sites  where  public 

funds  have  been  used  to  prompt  private  sector  action. 
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Exhibit 

5-H 

Site  in  Svster.  Annually 

Total  sites 

in  system 

Site  work 

Inflow 

at  steady- 

Accomplished 

of 

state 

during  steady 

Sites 

yr  [1][2] 

state  yr. 

650 


die  Citizen  Complaints 

' orcement  for  non-noti- 
; ation 

die  ER  incidents  - 
ice  case 


die  ER  incidents 
id  cases 

.it  +  enforcement  for 
j  ir  II  Sites  +  NFAs 

•iew  sites  for  STM  needs 
1  proposed  IMs 


rhnical  review  +  oversight  225 
privately-funded  STMs 

lduct  publicly-funded  STMs  25 

;hnical  Review  of  IMs  100 

dit  +  Enforcement  of  IM-NFAs  13 

st  sites  925 

i  11  permit  applications  180 

ke  enforcement  action  for  90 
ilure  to  apply  for  permit 

nage  public  cleanup  9 
mplex  cases  [1] 


.nage  public  cleanup  36 

ss  complex  cases  [1] 

igoing  0&M  for  publicly 
inded  complex  cases  [2] 

ake  decisions  on  permit        87 
pplications  -  Category  A 

ites 

ake  decisions  on  permit        88 
i  pplications  -  Category  B 
ites 

lake  decisions  on  permit       335 

ipplications  -  Category  C 

sites 

)versee  private  cleanup  of      50 
:ategory  A  sites  [1] 

Uidit  &  enforcement  -  13 

B  sites  [1] 

Audit  &  Enforcement  -  47 

C  sites  [1] 


650 


25 

25 

2,475 

2,475 

2,025 

2,025 

138 

138 

1,000 

1,000 

225 

25 

100 

13 

925 

180 

90 

45 

180 

9 

87 

88 

335 

250 

65 

329 


650 

25 
2,475 

2,025 
138 

1,000 
225 

25 
100 

13 
925 
180 

90 

38 


38 

87 

88 

335 

90 

65 

329 


ES: 


Assumes  that  assessment  ana  remediation  at  publicly-funded  and 
Category  A  sites  are  conducted  over  a  5  yr.  period.   Audit  of 
Category  B  sites  are  conducted  over  5  yrs.;  Category  C  sites  in 
7  yrs.   All  other  activities  are  conducted  within  a  1  yr.  timeframe. 

At  the  end  of  five  years,  the  first  9  publicly-funded  complex 

sites  will  require  0&M.   At  the  conclusion  of  10  yrs.,  a  steady  state 

of  38  sites  requiring  0&M  will  exist. 
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The  Department's  allocation  of  staff  among  the  program 
components  is  based  on: 

o    responding  to  all  emergency  response  incidents  with  levels 
of  effort  appropriate  to  the  risks  presented  by  the  spill 

o    conducting  a  focused  proactive  site  discovery  program 

o    responding  to  all  imminent  hazards  at  sites 

o    allowing  all  voluntary  assessments  and  cleanups  to  proceed 
as  requested,  which  means  that  a  backlog  cannot  occur  in 
permitting  for  all  voluntarily  submitted  applications 

o    maximizing  the  number  of  Category  A  sites  which  the 
Department  can  oversee 

o    maximizing  the  number  of  publicly  funded  cleanups  that  the 
Department  can  oversee 

o    operating  a  strong  audit  and  enforcement  program  to  ensure 
compliance  with  the  Massachusetts  Contingency  Plan 

In  applying  this  set  of  priorities  to  the  available  staff 
and  workload  requirements  of  the  new  program,  significant 
backlogs  result  in  the  following  areas  of  the  program: 

o    Sites  Requiring  Permits.    For  all  sites  requiring 

permits, the  Department  projects  that  40%  will  be  submitted 
voluntarily  and  60%  would  not,  requiring  that  the  Department 
"call"  the  permit.   But  the  Department  projects  having  the 
resources  to  call  only  20%  of  the  permits  required, 
resulting  in  an  annual  backlog  of  40%  or  about  370  sites. 
This  backlog  will  accumulate  over  time. 

o    Oversight  of  Class  A  sites.   When  the  new  system  is  fully 
operational,  the  Department's  Category  A  workload  is 
estimated  to  be  250  sites  in  any  given  year.   At  that  time, 
the  Department  will  be  able  to  work  on  90  Category  A  sites 
(given  a  total  staff  of  300  with  27  positions  assigned  to 
Category  A  work) .   This  results  in  a  backlog  of  160  sites. 
An  additional  49  staff  would  be  needed  to  deal  with  this 
backlog. 

o    Managing  publicly  funded  sites.   When  the  new  system  is 

fully  operational,  DEP  expects  to  need  to  work  on  45  of  the 
highest  priority  publicly  funded  sites  in  any  given  year. 
However,  staff  will  only  be  available  to  work  on  38  sites, 
resulting  in  a  small  backlog.   In  addition,  a  backlog  of  180 
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less  complex  sites  which  should  be  publicly  funded  will  have 
been  created  by  that  time. 

Non-site-specific  Activities 

Tasks  required  to  ensure  that  the  new  program  operates  as 
intended  include: 

o    development  of  policies  and  technical  standards 

o    annual  and  long-term  planning  of  program  activities 

o    coordination  to  ensure  consistent  implementation  of  all 
technical  and  public  involvement  program  requirements 

o    procurement  and  management  of  contract  support  for  publicly 
funded  emergency  response  and  site  assessment  activities 

o    fiscal  management  of  program  accounts,  including  site- 
specific  expenditures 

o    recovery  of  costs  expended  for  sites  and  emergency  responses 

o    collection  of  the  transporter  fee  and  any  other  revenue 
sources  for  which  the  program  undertakes  responsibility 

o    personnel  management,  including  staff  training  and 
development 

o    data  processing  and  information  management 

o    overall  management  of  the  program 

The  non-site-specific  responsibilities  of  the  Bureau  of  Waste 
Site  Cleanup  are  described  in  more  detail  in  Appendix  B. 

5.1.3     Work  Accomplishments  and  Staff  Required  by  the  Attorney 
General's  Office  and  the  Licensed  Site  Manager  Program 

To  ensure  that  the  new  program  operates  as  intended,  it  will 
require  staff  for  the  Attorney  General's  Office  and  the  Licensed 
Site  Manager  Board. 

Office  of  the  Attorney  General:    Staff  must  be  available  to 
litigate  cost  recovery  and  enforcement  cases.   A  strong 
enforcement  presence  by  the  Attorney  General  is  essential  to  the 
effective  operation  of  this  program.   The  Department  proposes 
that  a  staff  of  19  be  funded  for  the  Attorney  General,   including 
attorneys,  paralegals,  and  clerical  staff.   The  staff  at  the 
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Attorney  General's  Office  will  work  on  cases  associated  with  the 
federal  Superfund  sites,  sites  which  are  part  of  the  new  program, 
and  the  current  backlog  of  cost  recovery  and  enforcement  cases. 
Assumptions  used  to  develop  this  staff  estimate  are: 

o    in  the  new  program,  50%  of  the  90  cases  in  which  PRPs 
fail  to  apply  for  permits  will  need  legal  work  by  the 
Attorney  General's  Office  (assuming  an  average  of  18 
days  per  case) ; 

o     in  the  new  program,  30%  of  the  38  cost  recovery  cases 
for  publicly  funded  sites  will  need  legal  work  by  the 
Attorney  General's  Office  (assuming  33  days/year  over  5 
years  for  each  case) .   The  remaining  cases  will  be 
handled  by  staff  in  the  Office  of  the  General  Counsel 
and  the  Bureau  of  Waste  Site  Cleanup; 

o    10  bankruptcy  cases  each  year  in  which  the  Commonwealth 
needs  to  protect  its  ability  to  recover  its  expenses 
for  publicly  funded  cleanups  (assuming  10  days  per 
case) ; 

o    resolution  of  30%  of  the  Department's  90  current  cost 

recovery  cases  (from  the  current  program) ,  assuming  28- 
30  days/year  over  5  years  for  each  case.   This  also 
assumes  that  some  work  has  been  accomplished  on  1/3  of 
the  cases; 

o    resolution  of  the  current  backlog  of  15  cases  to  compel 
PRPs  to  take  action,  assuming  18  days  per  case;  and 

o    legal  work  for  federal  Superfund  cases. 

Licensed  Site  Manager  (LSM)  Board:    The  Board  must  be  able 
to  investigate  reports  of  deficient  work  by  licensed  site 
managers  (resulting  both  from  DEP  site  audits  and  from 
complaints) ,  and  to  take  appropriate  actions  to  ensure  that  the 
LSMs  operate  appropriately  when  managing  sites  and  emergency 
response  activities.   To  accomplish  these  objectives,  the  Board 
will  need  a  staff  of  5,  including  a  manager  (or  Executive 
Director) ,  an  attorney,  a  paralegal,  a  technical  investigator  and 
a  secretary. 

5.2.  Capital  Costs 

The  capital  costs  required  by  the  new  program  model  are 
similar  in  nature  to  today's  capital  costs  for  publicly  funded 
response  actions.   These  costs  include  the  Commonwealth's 
expenses  incurred  in  responding  to  emergency  releases;  paying  for 
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the  state  share  of  federal  Superfund  sites;  conducting  publicly- 
funded  short  term  measures,  site  assessments  and  remedial 
actions;  and  providing  support  services  for  publicly-funded  work. 
The  Department  proposes  to  continue  providing  these  services  by 
using  contractors  who  are  available  as  needed. 

Exhibit  5-5  summarizes  the  capital  costs  estimated  to  be 
needed  for  each  of  these  activities  in  FY96  when  the  program  is 
fulling  operational.   The  assumptions  for  each  estimate  are: 

o    The  projected  capital  cost  for  emergency  response  is  based 
on  current  spending  levels. 

o    The  projection  for  state  match  for  federal  Superfund  sites 
includes  current  and  projected  commitments  with  the  U.S. 
EPA. 

o    The  cost  projection  for  short-term  measures  assumes  that  2  5 
will  be  publicly  funded  each  year. 

o    The  cost  projection  for  complex  publicly  funded  sites  is 

based  on  the  Department  working  on  38  sites  each  year,  and 
that  each  site  will  require  public  funds  for  an  average  of 
five  years. 

o    The  spending  projection  for  support  services  for  site 

assessment  and  cleanup  is  based  on  the  projected  increase  in 
program  activity  and  includes  site-specific  enforcement 
support,   preliminary  assessments,  technical  policy 
development,  technical  assistance  grants,  and  review  of 
federal  plans  for  federal  Superfund  sites. 

Currently,  the  Department  is  spending  approximately  $15 
million  annually  on  capital  expenditures  for  this  program.   The 
Department  projects  that  spending  will  increase  incrementally 
from  $17  million  in  FY92  to  $25  million  in  FY96  and  that  $25 
million  will  be  spent  every  year  thereafter.   Exhibit  5-6  shows 
the  actual  and  projected  capital  expenditures  from  FY84,  when 
expenditures  under  the  current  bond  funds  began,  through  FY96. 

The  Department  projects  that  the  current  bond  fund  of  $102 
million  will  be  spent  by  FY93.   This  assumes  that  $34  million 
will  remain  at  the  end  of  FY91  which  will  be  spent  during  FY92 
and  FY93.   At  the  end  of  FY93,  more  funds  will  be  needed  to 
support  projected  spending.   To  make  the  obligations  necessary 
for  projected  expenditures  through  FY95,  the  Department  is 
proposing  an  additional  bond  fund  authorization  of  $60  million. 
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Exhibit  5-5 

FY96  Estimated  Capital  Expenditures 

Annual  Expenditures  1990  Dollars 

1.  Emergency  Response  $2.3   M 

2.  State  Match  for  NPL  Sites  6.0  M 

3.  Short-Term  Measures  (assumes  25  STMs/yr)  1.25  M 

4.  Complex  Publicly  Funded  Sites  7.6  M 
(assumes  38  sites/yr  for  5  yrs.  each) 

5.  Other  Publicly  Funded  Sites  0.0  M 

6.  Support  services  for  site  assessment 

and  remediation  8.0  M 
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Exhibit  5-6 
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Actual  &  Projected  Expenditures  from  the  $102  Million 
Bond  Fund  and  the  Proposed  $60  Million  Bond  Fund 


Year 


Actual  &  Projected  Expenditures 
(in  millions  of  dollars) 


$102  million 
bond  fund 


FY84 

$  0.2 

FY85 

$  1.6 

FY86 

$  6.5 

FY87 

$  6.4 

FY88 

$  8.5 

FY89 

$15.0 

FY90 

$14.7 

FY91 

$15.0 

FY92 

$17.0 

FY93[1] 

$17.1 

FY94 

FY95 

FY96[2] 

TOTAL 

$102. 

Proposed 
$60  million 
bond  fund 


$  1.9 
$21.0 
$23.0 
$14.1 
$60.0 


Total 

$   0.2 

$  1.6 

$  6.5 

$  6.4 

$  8.5 

$15.0 

$14.7 

$15.0 

$17.0 

$19.0 

$21.0 

$23.0 

$14.  1 

$162.0 


NOTES: 

[1]   In  FY93,  the  DEP  projects  that  the  current  bond  fund  will 
run  out  and  that  a  new  athorization  of  bond  funds  will  be 
required  in  order  to  make  new  obligations.   The  bonds  will 
not  be  issued  for  the  new  $60  million  fund  until  FY94,  the 
year  after  the  first  expenditures  are  made.   This  means  that 
debt  service  will  not  start  accruing  until  FY94. 

[2]   In  FY96,  $25  million  in  expenditures  is  projected,  but  the 
new  $60  million  bond  fund  will  run  out  in  that  year  leaving 
only  $14.1  million  available  for  expenditures.   A  new  bond 
fund  will  then  be  needed. 
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For  the  currently  authorized  bond  funds,  Exhibit  5-7 
compares  the  projected  debt  service  based  on  actual  and  projected 
capital  expenditures  with  the  average  annual  debt  service.    This 
exhibit  shows  that  total  debt  service  paid  back  during  21  years 
will  average  $11.0  million  annually.   Based  on  the  recommendation 
of  the  Executive  Office  of  Administration  and  Finance,  the 
Department  is  using  the  average  annual  debt  service  to  project 
debt  service  costs  for  FY92  and  FY93.   In  FY92  and  FY93,  the  cost 
will  be  $11.0  million  each  year.   Since  debt  service  does  not 
accrue  until  one  year  after  the  first  expenditures  from  the  fund 
are  made,  debt  service  on  the  proposed  $60  million  bond  fund 
would  not  begin  until  FY94. 

In  addition  to  these  capital  costs,  the  Department  is 
working  with  the  Study  Committee  to  develop  a  financial 
assistance  program  for  PRPs  who  are  willing  but  financially 
unable  to  assess  and  clean  up  sites.   Any  proposal  for  a 
financial  assistance  mechanism  will  be  accompanied  by  estimates 
of  cost  and  recommendations  for  revenue  source (s) . 

5. 3   Summary  of  Program  Costs 

The  program  costs  are  summarized  in  Exhibit  5-8. 

Operating  Costs:    In  FY92,  DEP's  projected  operating  cost 
of  $13.0  million  is  based  on  the  current  program  staff  of  236  and 
an  assumption  that  the  additional  64  positions  will  be  filled  on 
average  for  a  quarter  of  the  year.   In  FY93,   the  operating  cost 
of  $16.2  million  assumes  that  all  300  staff  will  be  on  board  for 
the  full  year.   These  projections  assume  that  the  Department 
receives  authorization  to  hire  new  staff  for  the  program. 

The  projected  operating  costs  in  FY92  for  the  Office  of  the 
Attorney  General  and  the  Licensed  Site  Manager  Program  assume 
that  24  staff  positions  will  be  filled  for  a  quarter  of  the  year 
on  average.  During  FY93  both  programs  are  assumed  to  be  fully 
staffed. 

Capital  Costs:    The  $11.0  million  in  debt  service  costs  for 
FY92  and  for  FY93  is  the  average  debt  service  cost  for  the 
currently  authorized  $102  million  bond  fund.   Since  debt  service 
does  not  accrue  until  one  year  after  the  first  expenditures  from 
the  fund  are  made,  debt  service  payments  for  the  proposed  $60 
million  dollar  bond  fund  would  not  begin  until  FY94. 

Any  capital  expenditures  needed  to  support  a  financial 
assistance  program  for  PRPs  would  need  to  be  added  to  these  debt 
service  calculations  when  a  recommendation  is  developed. 
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Exhibit  5-7 

Comparison  for  the  $102  Million  Bond  fund  of  Projected  Debt 

Service  m  and  Average  Debt  Service 

(millions  of  dollars) 


Year   Pro j  ected [ 1 ] [ 2 ] 
Debt  Service 


Average 

Debt 

Service 


1991 

$6.4 

•92 

7.5 

•93 

8.9 

194 

8.8 

'95 

8.7 

•96 

8.7 

'97 

8.6 

•98 

22.6 

•  99 

7.4 

2000 

7.4 

•01 

7.3 

'02 

7.2 

•03 

7.2 

•04 

12.5 

•05 

6.6 

•06 

6.5 

'07 

7.4 

•08 

22.1 

•09 

29.1 

'11 

19.5 

2011 

10.1 

TOTAL 

$230.1 

[3] 

$11.0 
11.0 
11.0 
11.0 
11.0 
11.0 
11.0 
11.0 
11.0 


11.0 
11.0 
11.0 
11.0 
11.0 
11.0 
11.0 
11.0 
11.0 
11.0 
11.0 
11.0 

$231.0  [3] 


NOTES : 

[1]   Based  on  actual  and  projected  expenditures 
FY93. 


from  FY8  4  to 


[2]   Variations  from  year  to  year  in  projected  debt  service 

result  from  the  debt  service  schedules  in  particular  bond 
issues.  For  actual  expenditures,  debt  service  is  based  on 
bond  isssues  to  date.   For  projected  expenditures,  debt 
service  is  based  on  the  6/30/90  bond  issue. 

[3]   Difference  in  total  debt  service  is  due  to  rounding  the 
annual  average  debt  service. 
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Summary  of  Annual  Program  Costs 
(in  millions  of  dollars) 


Operating  Costs  FY92  FY9  3 

Department  of  Environmental  $13.0[1]  $16. 2 [2] 
Protection 

Office  of  the  Attorney  General  $  0.25 [3]  $  1.0 

Licensed  Site  Manager  Program  $  0.07 [3]  $  0.27 

TOTAL  $13.32  $17.47 

Cost  of  Debt  Service  on  Capital  Funds 

Old  Debt  Service  ($102  million  $11.0[5]  $11.0[5] 
bond  fund  [4] 

New  Debt  Service  ($60  million  $  0.0 [6]  $  0.0  [6] 
bond  fund  [4] 

Loan  Program  To  be  determined 


$11.0       $11.0 


NOTES: 


[1]   Funds  current  236  staff  plus  64  additional  staff  hired  for 
25  percent  of  the  year  on  average. 

[2]   Funds  3  00  staff  for  the  year. 

[3]   Funds  staff  for  these  programs  for  25  percent  of  the  year  on 
average. 

[4]   Assumes  that  68  million  of  the  $102  million  bond  fund 
will  be  spent  by  the  end  of  FY91  (June  30,  1991)  and 
that  a  new  authorization  of  bond  funds  will  be  required  by 
the  end  of  FY92  (June  30,  1992) ,  in  order  to  make  the 
required  expenditures  in  FY93,  FY94,  and  FY95. 

[5]   Assumes  debt  service  costs  will  be  paid  over  21  years. 

[6]   Bonds  for  the  new  fund  would  not  be  issued  until  the 

the  year  after  the  first  expenditures  in  FY93,  so  debt 
service  costs  would  not  start  accruing  until  FY94. 


SECTION  6 

FUNDING  THE  IMPROVED  PROGRAM 

To  ensure  the  successful  implementation  of  these  recommended 
program  changes,  stable  funding  is  essential.   This  section  will 
describe  the  program's  existing  funding  sources  and 
recommendations  for  meeting  the  program's  funding  needs. 

6.1  Background 

Between  1969  and  1979,  oil  spill  cleanup  was  funded  by 
specific  line  items  in  the  Commonwealth's  budgets.   No  specific 
site  assessment  or  cleanup  work  was  conducted. 

Between  1979  and  1983,  spill  cleanup  and  a  small  number  of 
site  assessment  and  cleanup  projects  were  handled  in  DEP's  budget 
by  line  items  for  the  Office  of  Incident  Response  (which  has 
subsequently  become  the  Bureau  of  Waste  Site  Cleanup) .   In 
addition,  the  Legislature  made  special  capital  appropriations  for 
specific  site  cleanup  actions  (e.g.,  $5  million  in  1979  for 
Silresim,  Cannons  Engineering,  and  several  other  sites) . 

In  1983,  M.G.L.  c.  21E  authorized  a  $25  million  bond  fund  to 
provide  DEP  with  resources  to  respond  to  oil  and  hazardous 
materials  releases  when  potentially  responsible  parties  could  not 
or  would  not  respond  in  a  timely  way.   C.  2 IE  authorized  three 
sources  of  revenue  to  repay  the  bonds: 

o    recovery  from  those  liable  of  the  Commonwealth's  costs 
for  assessing,  removing,  and  containing  oil  and 
hazardous  materials  that  have  been  released  to  the 
environment, 

o    civil  fines  and  penalties  paid  under  chapters  21C  and 
2 IE,  and 

o  a  fee  paid  by  licensed  transporters  of  hazardous  waste, 
which  was  to  cover  debt  service  and  program  costs  which 
cannot  be  recovered  from  responsible  parties. 

In  a  1985  law  (Chapter  405  of  the  Acts  of  1985)  on  the 
acquisition  of  federal  deposit  insurance  coverage  by 
Massachusetts  thrift  institutions,  the  Legislature  provided  for 
the  deposit  of  $5  million  in  deposit  insurance  for  the 
Cooperative  Central  Bank  and  $16  million  in  deposit  insurance 
from  the  Mutual  Savings  Central  Fund,  Inc.  (also  known  as  the 
"Finneran  money")  into  a  separate  treasurer's  account  for  the 
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implementation  of  c.  2 IE.   However,  DEP  did  not  receive 
authorization  to  use  these  funds  until  1987. 

In  1986,  c.  2 IE  was  amended  by  initiative  petition.   The 
amendments  added  requirements  for  identifying,  assessing,  and 
cleaning  up  disposal  sites  within  specific  timeframes,  and  also 
required  DEP  to  ensure  that  each  site  is  cleaned  up  permanently. 
The  1986  amendments  included  a  requirement  that  DEP  report  to  the 
Legislature  by  May  1,  1987  on  the  resources  needed  to  implement 
the  amendments.   On  May  1,  1987,  DEP  submitted  a  report  to  the 
Legislature  identifying  the  need  for  an  additional  460  positions 
and  $60  million  in  bond  authorization  to  implement  the  1986 
amendments.   DEP  has  used  the  $21  million  provided  from  the 
thrift  deposit  insurance  bill,  administrative  penalties  collected 
by  DEP  in  all  programs,  and  cost  recovery  pursuant  to  c.  2 IE  to 
pay  for  these  staff. 

By  the  end  of  Fiscal  Year  1991,  the  funds  from  the  thrift 
deposit  insurance  bill  will  be  exhausted.   In  Fiscal  Year  1989, 
the  program's  existing  revenue  sources  brought  in  $8.4  million, 
and  in  Fiscal  Year  1990,  they  brought  in  $9.2  million.   These 
revenues  are  not  sufficient  to  support  the  program  operations  and 
capital  required  by  either  the  current  Waste  Site  Cleanup 
Program,  or  by  the  program  improvements  described  above. 

The  program  described  in  this  report  represents  a 
partnership  of  interdependent  public  and  private  actions.   Both 
are  required  to  make  the  program  achieve  its  goals.   Two  types  of 
funding  mechanisms  have  been  discussed  with  the  Study  Committee: 

o    Fees  should  be  charged  to  cover  all  site- 
specific  costs  (including  costs  for  permit 
review,  auditing  and  other  compliance 
assurance  activities)  to  ensure  that  DEP  has 
the  resources  necessary  to  process  permit 
applications  in  a  timely  way  and  to  ensure 
compliance  with  applicable  requirements. 

o    A  more  general  funding  source (s)  should  pay 
for  the  remaining  costs  of  the  program, 
including  clean-ups  for  spills  (emergency 
response)  and  sites  where  there  is  no 
responsible  party,  site  discovery, 
development  of  technical  standards  and 
guidelines,  and  program  evaluation. 

Recommendations  for  specific  funding  sources  will  be  developed 
with  the  advice  of  the  incoming  Weld  Administration  and  the  Study 
Committee. 
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IMPLEMENTING  THE  IMPROVED  PROGRAM 


Several  ingredients  are  essential  to  successfully  implement 
the  improved  Waste  Site  Cleanup  Program  described  above.   These 
ingredients  are: 

o    technical  standards  and  policies  defining  the 

procedures  and  criteria  for  making  decisions  in  the  new 
program  and  auditing  private  sector  efforts 

o    legislation  which: 

authorizes  DEP  to  issue  permits  and  implement 
other  aspects  of  the  new  program 

—  establishes  "licensed  site  managers"  and  their 
duties 

—  authorizes  DEP  to  establish  fees  to  cover  the 
costs  of  permitting  and  compliance  audits,  and 
establishes  funding  mechanisms  for  the  remainder 
of  the  Waste  Site  Cleanup  Program  costs  (including 
capital  funds  for  publicly  funded  sites) 

establishes  a  new  advisory  committee  to  oversee 
development  and  implementation  of  the  new  program 
and  of  technical  standards  and  guidelines 

o    a  process  for  assigning  sites  and  locations  to  be 
investigated  currently  known  to  DEP  into  the 
appropriate  part  of  the  new  program 

Implementation  will  be  phased  in  as  the  key  ingredients 
are  developed.   The  Department  has  already  started  work  on 
critical  technical  standards  and  policies  for  which  current 
legislative  authority  is  sufficient.   Since  there  is  general 
agreement  about  the  shape  of  the  new  program  model,  DEP  will 
press  ahead  to  meet  the  implementation  goals  laid  out  in  this 
part  of  the  report.   However,  delays  in  obtaining  the  funding 
necessary  to  support  the  new  program  or  the  legislative  authority 
for  implementation  will  result  in  schedule  modifications.   DEP 
remains  committed  to  pursuing  these  goals  to  the  maximum  extent 
possible  with  the  agency's  current  legislative  authority  and 
resources. 
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If  DEP  obtains  the  authority  needed  to  implement  the  new 
program,  and  funding  needed  for  staff  and  capital  expenses  by  the 
end  of  June  1991,  then  the  development  of  new  program  components 
will  start  immediately.   The  first  licenses  for  site  managers 
would  be  issued  from  nine  to  twelve  months  after  legislation  is 
enacted,  and  DEP  would  start  to  accept  permit  applications  two  to 
three  months  after  the  first  licenses  are  issue. 

This  part  of  the  report  describes  in  more  detail  the  key 
ingredients  for  full  implementation  of  the  new  program.   Section 
7  discusses  the  schedule  for  developing  technical  standards  and 
policies.   Section  8  describes  how  current  sites  and  locations  to 
be  investigated  would  be  factored  into  the  new  program. 

The  Department  is  not  proposing  any  new  staffing  for  the 
transition  to  the  new  program.   Instead,  DEP  plans  to  redeploy 
its  current  staff  to  focus  on  development  of  critical  components. 
This  will  result  in  a  significant  reduction  of  work  on  specific 
disposal  sites;  in  some  cases  work  on  sites  which  have  been 
stabilized  or  which  present  somewhat  less  risk  will  have  to  be 
stopped  while  the  new  program  is  developed  and  implemented. 

The  overall  phase-in  of  new  program  components  is  described 
in  Exhibit  B. 
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SECTION  7 
DEVELOPING  TECHNICAL  STANDARDS  AND  GUIDELINES 


To  implement  the  new  program  design,  clear  reasonable 
standards  and  guidelines  for  making  decisions  about  releases  and 
their  risks  to  health,  safety,  public  welfare,  and  the 
environment  must  be  developed.   Key  modifications  which  will  be 
needed  to  start  implementing  the  new  program  design  are: 

o    thresholds  for  reporting  past  contamination  found  at 
disposal  sites  to  the  Department 

o    criteria  for  determining  when  further  action  is  needed 
at  a  disposal  site  (either  to  determine  whether  any 
action  is  needed  for  small  releases,  or  to  evaluate  the 
need  for  additional  action  after  a  remedial  response 
has  been  completed) ,  and  the  appropriate  level  of  DEP 
oversight 

o  streamlined  procedures  and  methods  for  identifying  and 
characterizing  the  risks  posed  by  a  disposal  site,  and 
for  identifying  cleanup  levels 

In  addition,  two  types  of  changes  to  the  Massachusetts 
Contingency  Plan  regulations  will  be  needed  to: 

o     incorporate  the  new  features  of  the  program  design  into 
regulation  (including  Tier  I  and  II  sites,  short 
term/ interim  measures,  permit  and  audit  requirements, 
etc) ,  and 

o    improve  and  streamline  the  phased  response  process  for 
sites  which  need  action,  to  focus  resources  on  reducing 
risks  and  taking  expeditious  action  while  at  the  same 
time  laying  out  the  steps  required  to  achieve  a 
permanent  solution. 

Guidelines  and  specific  standards  will  also  be  needed  for 
commonly  occurring  types  of  contamination.   These  will  involve 
the  development  of  standard  protocols  for  comprehensive  site 
assessments;  standard  scopes  of  work  for  risk  assessments; 
technical  specifications  for  commonly  available  technologies;  and 
numerical/analytical  standards  for  identifying  imminent  hazards, 
for  deciding  when  cleanup  is  needed,  and  for  determining  when  a 
site  is  clean.   The  most  common  types  of  contaminants  for  which 
these  guidelines  and  standards  will  be  developed  are  petroleum, 
coal  gasification  wastes,  polychlorinated  biphenyls  (PCBs) ,  lead, 
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and  chlorinated  solvents. 

Risks  posed  by  sites  with  similar  contaminants  can  vary 
considerably  due  to  differences  in  environmental  conditions  and 
the  characteristics  of  surrounding  areas.   Guidelines  and 
standards  will  be  as  specific  as  possible,  given  scientific  and 
other  uncertainties  surrounding  particular  issues.   However, 
policy  documents  can  never  substitute  for  the  informed  judgement 
of  professionals  with  experience  in  responding  to  releases  of  oil 
and  hazardous  materials. 

7.1  Development  Schedule 

Some  of  these  standards  are  now  being  developed  by  the 
Department  (with  the  assistance  of  the  Superfund  Advisory 
Committee) ;  others  have  yet  to  be  started.   Work  on  several  of 
these  issues  cannot  be  started  until  other  policy  issues  are 
resolved.   Therefore,   DEP  will  develop  the  needed  standards  and 
guidelines  in  three  phases. 

Since  there  is  general  agreement  on  the  program  improvements 
described  in  Part  A  of  this  report,  the  Department  will  press 
ahead  with  the  goals  for  developing  policies  and  technical 
standards  presented  in  this  section.   However,  delays  in 
obtaining  the  necessary  funding  for  the  new  program  or  the 
legislative  authority  for  implementation  will  result  in 
modifications  of  this  schedule.   DEP  remains  committed  to  pursue 
these  goals  to  the  maximum  extent  possible  within  the  framework 
of  the  agency's  existing  legislative  authority  and  resources. 

The  first  phase  of  standards  development,  which  will 
conclude  in  July  1991,  will  include  the  standards  which  are  most 
critical  for  the  start  of  implementation  of  the  new  program 
design.   These  standards  and  guidelines  are: 

o    site  notification  regulations 

o    guidelines  for  determining  the  foreseeable  use  of 
property  (needed  for  both  the  site  notification 
regulations  and  for  streamlined  risk  assessment 
procedures) 

o    streamlined  procedures  for  identifying  and 

characterizing  risk  (including  a  "short  form"  risk 
assessment  and  procedures) 

o    criteria  for  determining  when  further  action  is  needed 
at  a  site 

o    standard  site  assessment  protocols  for  sites 
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contaminated  with  petroleum,  coal  gasification  wastes, 
and  PCBs 

o    cleanup  levels  for  petroleum  sites 

o    changes  to  the  Massachusetts  Contingency  Plan  and 
associated  guidance  governing  short  term  measures, 
interim  measures,  and  improved  phased  response 
procedures . 

o    criteria  for  applying  groundwater  standards/permit 
requirements  to  site  cleanups 

o    revisions  to  the  Massachusetts  Oil  and  Hazardous 

Materials  List  to  accommodate  changes  in  federal  and 
state  regulations 

(For  more  detail  on  the  development  schedule  in  the  first 
phase,  see  Section  7.3  below.) 

The  second  phase,  which  will  start  in  July  1991  and  conclude 
in  December  1991  will  require  the  development  of  changes  to  the 
Massachusetts  Contingency  Plan  establishing  the  permit  and 
auditing  processes.   M.G.L.  c.  2 IE  must  be  amended  to  give  DEP 
clear  statutory  authority  for  these  program  changes. 

The  third  phase,  which  will  also  start  in  July  1991  but  will 
conclude  in  July  1992,  will  include: 

o    the  development  of  imminent  hazard  levels  for  lead  and 
cyanide 

o    standard  risk  assessment  guidelines  for  sites 
containing  coal  gasification  wastes 

o    standard  cleanup  procedures  for  sites  containing  PCBs 

o    standard  site  assessment  procedures  for  chlorinated 
solvents 

Policy  development  will  continue  beyond  July  1992,  with  the 
development  of  standard  protocols  for  other  types  of  commonly 
encountered  contaminants . 

7.2   Policy  Development  Process 

There  are  two  key  groups  of  people  who  need  to  be  involved 
in  developing  waste  site  cleanup  policies,  standards,  guidelines, 
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regulations,  etc.   These  are: 

o    DEP  staff  and  managers,  and 

o    the  regulated  community,  environmental  groups, 

environmental  consultants,  and  municipal  officials. 

To  develop  the  standards  and  guidelines  listed  above  for  the 
first  phase  of  this  process  will  require  some  changes  in  the 
current  policy  development  process.   To  facilitate  and  coordinate 
internal  development  of  technical  standards,  regulations  and 
policies,  DEP  will  establish  a  Program  Improvements  Task  Force, 
which  will  be  headed  by  the  Director  of  the  BWSC  Division  of 
Planning  and  Program  Development  and  the  Regional  Engineer  for 
Waste  Site  Cleanup  from  DEP's  Northeast  Regional  Office.   The 
Program  Improvements  Task  Force  will  include  key  staff  with 
experience  in  particular  issues,  who  will  flag  major  issues  and 
facilitate  discussions;  key  support  staff  (e.g.,  toxicologists, 
lawyers);  senior  (i.e.,  experienced)  contractor  staff  to  assist 
in  identifying  key  issues  and  developing  background  documents  for 
policies;  and  program  managers.   This  Task  Force  will  ensure  that 
the  DEP  Bureaus  of  Resource  Protection  and  Waste  Prevention  are 
involved  in  decisions  that  affect  their  areas  of  responsibility. 

In  addition,  the  process  that  DEP  has  used  to  obtain  input 
into  policies  and  regulations  from  the  public  and  affected  groups 
must  also  be  streamlined.   The  current  Superfund  Advisory 
Committee  and  its  subcommittees  are  currently  focusing  on  key 
issues,  and  setting  time  limits  for  discussion  and  development  of 
recommendations.   DEP  is  also  proposing  the  establishment  of  a 
new  legislatively  mandated  advisory  committee  for  the  Waste  Site 
Cleanup  program  (see  Section  9  below)  that  will  consolidate  the 
work  of  the  Superfund  Advisory  Committee  and  the  Study  Committee. 
The  new  Committee  would  advise  and  oversee  both  policy 
development  and  the  implementation  of  program  improvements.   In 
addition,  the  Waste  Site  Cleanup  Program  will  support  Department 
efforts  to  obtain  input  on  scientific  issues  from  experts  in 
appropriate  fields  to  ensure  that  standards  are  based  on  sound 
scientific  underpinnings. 

These  changes  will  affect  other  program  activities. 
Specifically,  in  the  short  term,  DEP  will  spend  substantially 
less  time  reviewing  work  done  on  individual  sites  under  the 
current  program.   Since  site  work  at  priority  sites  cannot  now 
proceed  without  DEP  oversight,  work  at  some  priority  sites  which 
have  been  stabilized  or  which  pose  relatively  lower  risks  may 
stop  during  at  least  the  first  phase  of  this  schedule. 
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7.3   First  Phase  Development  Schedule 

Key  milestones  for  the  standards  in  the  first  phase  of  this 
effort  (December  1990  through  July  1991)  are  described  in  Exhibit 
7-1.   Products  are  expected  on  the  following  schedule: 

December  1990 

■  guidance  available  for  applying  groundwater  standards  to 
site  cleanups 

■  guidance  available  for  reportable  concentrations  of  common 
contaminants  (available  as  guidance  for  DEP  staff  to  use  in 
reviewing  site  notifications,  copies  made  available  to  the 
public) 

■  standard  site  assessment  protocol  available  for  sites 
contaminated  with  petroleum 

■  issue  paper  available  on  identifying  petroleum  contaminants 
and  exposure  scenarios 

January  1991: 

■  guidance  available  on  procedures/criteria  for  identifying 
current  and  planned  property  use  for  site  notification 

■  issue  paper  available  on  determining  future  use  of  property 
(land)  and  groundwater  for  Phase  II  risk  assessments 

■  guidance  available  for  developing  scopes  of  work  for 
streamlined  risk  assessments 

■  guidance  available  for  applying  alternative  standards  to 
site  cleanups 

■  issue  papers  for  improving  the  phased  response  action 
process  available  for  review  by  DEP  staff  and  the  Superfund 
Advisory  Committee 

February  1991: 

■  policies  available  for  initial  streamlining  procedures  for 
risk  assessments 

■  "short  form"  risk  assessment  protocol  available 

■  air  stripper  design  data  sheet  available 
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March  1991: 

guidance  available  for  determining  what  evidence  constitutes 
"knowledge  of  a  release" 

forms/protocols  available  for  site  notification 

guidance  available  for  determining  future  use  of  property 
(land)  and  groundwater  for  Phase  II  risk  assessments 

draft  discussion  paper  available  on  criteria  for  determining 
when  further  action  is  needed,  and  for  classifying  sites  as 
Tier  I  and  Tier  II  (for  internal  and  external  review) 

standard  site  assessment  protocol  available  for  sites 
contaminated  with  coal  gasification  wastes 

other  design  data  sheets  for  petroleum  sites  published  as 
developed  (March  1991  through  July  1991) 

draft  discussion  paper  available  for  fate  and  transport 
modeling  and  indoor  air  quality  issues  at  petroleum  sites 

draft  protocol  available  for  risk  assessments  at  petroleum 
sites 

development  of  interagency  Memorandum  of  Understanding 
regarding  criteria  for  applying  groundwater  standards  and 
permit  requirements  to  site  cleanups 

May  1991: 


draft  regulations  available  for  site  notification 

draft  regulations  available  on  determining  when  further 
action  is  necessary  and  on  identification  of  Tire  I  and  Tier 
II  sites 

revised  guidance  document  available  for  streamlined  risk 
assessments 

draft  regulations  available  on  risk  assessment  protocol  with 
cleanup  levels  for  petroleum  sites 

draft  regulations  available  on  applying  groundwater 
standards  and  permit  requirements  to  site  cleanups 

draft  regulations  available  clarifying  short-term  measures, 
establishing  interim  measures,  and  improving  the  phased 
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response  action  process 

■    draft  regulations  available  with  changes  to  the 

"Massachusetts  Oil  and  Hazardous  Materials  List"  that 
incorporate  reportable  concentrations  from  site  notification 
regulations,  EPA's  new  TCLP  requirements  and  changes  in 
federal  reportable  quantities  under  CERCLA/SARA,  changes  in 
Massachusetts  Substance  List 

July  1991: 

final  regulations  promulgated  for  site  notification 

final  regulations  promulgated  for  determining  when  further 
action  is  necessary  and  on  identification  of  Tire  I  and  Tier 
II  sites 

standard  site  assessment  protocol  available  for  sites 
contaminated  with  PCBs 

final  regulations  promulgated  on  risk  assessment  protocol 
with  cleanup  levels  for  petroleum  sites 

final  regulations  promulgated  on  applying  groundwater 
standards  and  permit  requirements  to  site  cleanups 

final  regulations  promulgated  clarifying  short-term 
measures,  establishing  interim  measures,  and  improving  the 
phased  response  action  process 

final  regulations  promulgated  with  changes  to  the 
"Massachusetts  Oil  and  Hazardous  Materials  List"  that 
incorporate  reportable  concentrations  from  site  notification 
regulations,  EPA's  new  TCLP  requirements  and  changes  in 
federal  reportable  quantities  under  CERCLA/SARA,  changes  in 
Massachusetts  Substance  List 
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SECTION  8 
CONVERSION  OF  CURRENT  SITES/LTBIs  TO  THE  NEW  PROGRAM 


A  key  ingredient  in  starting  up  the  new  program  will  be 
identifying  the  appropriate  place  in  the  process  for  each  site 
and  location  to  be  investigated  that  DEP  is  now  working  on. 
This  section  describes  the  tasks  required  to  ensure  that  the 
Waste  Site  Cleanup  Program's  current  workload  is  reviewed,  and 
that  private  parties  are  encouraged  to  undertake  response 
actions. 

As  with  the  development  of  technical  standards  and  policies, 
the  schedule  proposed  below  is  based  on  achieving  general 
agreement  to  implement  the  program  improvements  described  in  Part 
A  of  this  report  on  or  about  December  1,  1990.    Any  delay  in 
reaching  agreement  will  result  in  a  corresponding  delay  in 
developing  the  technical  standards  and  guidelines  needed  to 
decide  how  sites  currently  being  addressed  by  DEP  will  fit  into 
the  improved  program. 

Prerequisites  for  this  effort  are  standards  for  site 
notification,  criteria  for  categorizing  Tier  I  and  II  sites,  and 
determining  whether  further  action  is  needed  at  a  site.   These 
are  expected  to  be  codified  in  regulation  in  July  1991.   Starting 
then,  DEP  will  start  to  review  each  site  and  location  to  be 
investigated  which  are  assigned  to  staff  for  oversight  of 
response  actions.   The  review  will  determine  whether  the  site  or 
location  meets  the  criteria  for  notification,  what  tier  the  site 
or  location  should  be  assigned  to,  and  whether  further  action  is 
needed. 

For  a  PRP  to  proceed  with  further  action  needed,  regulations 
establishing  the  permit  process,  and  licensed  site  managers  to 
start  overseeing  response  actions  where  private  parties  want  to 
move  forward  will  be  needed.   Assuming  that  the  Legislature 
authorizes  the  program  improvements  and  funding,  these 
prerequisites  are  expected  to  be  in  place  by  the  end  of  December 
1991.   Therefore,  starting  in  January  1992,  DEP  will  inform  PRPs 
for  sites/locations  that  are  currently  assigned  to  agency  staff 
that  they  may  proceed  to  file  a  permit  application  developed  by  a 
licensed  site  manager.   Essentially,  DEP  will  start  accepting 
permit  applications  in  January  1992. 

In  establishing  schedules  for  permit  fees  and  compliance 
audits,  DEP  will  consider  prorating  fees  for  sites  which  have 
been  assigned  to  DEP  staff  and  where  substantial  progress  has 
been  made  toward  a  permanent  solution.   For  example,  a  site  for 
which  DEP  was  overseeing  the  start  of  construction  of  remedial 
measures  when  the  permit  application  is  submitted  may  be  charged 
a  lower  fee  than  an  old  site  which  is  just  starting  Phase  II  of 
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the  response  action  process. 

In  January  1992  (once  the  permit  process  is  established  and 
licensed  site  managers  are  available  to  coordinate  response 
actions,  assuming  that  the  Legislature  provides  needed 
authority) ,  DEP  will  stop  accepting  applications  for  waivers  of 
MCP  approvals  under  the  current  system.   These  will  be  replaced 
by  permits,  and  DEP  will  start  accepting  permit  applications  at 
this  time. 

Those  who  have  already  been  granted  a  waiver  of  approvals 
under  the  current  MCP  may  complete  the  response  action  under 
their  approved  waiver.   DEP  will  audit  a  portion  of  sites  granted 
waivers  to  ensure  that  response  actions  are  adequate. 

At  any  time  after  licensed  site  managers  are  available,  PRPs 
of  sites  which  are  not  assigned  to  DEP  staff  for  oversight  of 
response  actions  may  hire  a  licensed  site  manager  to  determine 
whether  further  action  is  needed.  If  so,  the  licensed  site 
manager  may  determine  whether  the  site  belongs  in  Tier  I  or  II. 
For  Tier  I  sites,  permit  applications  can  be  submitted  once  DEP 
starts  accepting  them. 

Existing  notifications  already  submitted  to  DEP  may  be 
reviewed  by  the  Site  Discovery  Program  as  resources  permit. 
PRPs  would  be  notified  of  the  results  of  these  reviews. 

These  efforts  will  affect  on-going  work  involving  both 
oversight  of  privately  funded  response  actions,  and  of  publicly 
funded  responses.   Specifically,  in  the  short  term,  DEP  will 
spend  substantially  less  time  reviewing  work  done  on  individual 
sites  under  the  current  program.   Since  site  work  at  priority 
sites  cannot  now  proceed  without  DEP  oversight,  work  at  some 
priority  sites  which  have  been  stabilized  or  which  pose 
relatively  lower  risks  may  stop  as  the  current  program  is 
converted  to  the  new  model. 
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SECTION  9 
OVERSIGHT  OF  PROGRAM  IMPLEMENTATION 


The  Study  Committee  has  recommended  that  DEP  develop  a 
mechanism  for  interests  potentially  affected  by  the  Waste  Site 
Cleanup  Program  to  oversee  the  implementation  of  the  new  program 
design  which  the  Study  Committee  has  assisted  DEP  in  developing. 
Oversight  would  include  the  implementation  of  program 
improvements,  funding  mechanisms,  and  reviews  of  program 
expenditures.   This  oversight  should  ensure  that  the  program 
changes  work  as  they  are  intended  to,  and  will  provide  DEP  with 
advice  if  additional  improvements  are  needed. 

Since  1985,  DEP  has  worked  with  the  Superfund  Advisory 
Committee,  which  assists  DEP  in  developing  regulations  and 
policies  for  the  Waste  Site  Cleanup  Program.   This  Committee  has 
17-members  appointed  by  the  Commissioner.   The  members  represent 
a  variety  of  business,  environmental/public  interest  and 
municipal  organizations.   The  Committee  has  established  several 
subcommittees  which  develop  recommendations  for  particular  issues 
which  the  Committee  reviews  and  refers  to  the  Department  for 
action. 

DEP  believes  that  advice  from  a  balanced  group  of  outside 
interests  is  critical  to  successful  development  of  both  new 
program  components  and  technical  standards/guidelines.    However, 
DEP  does  not  believe  that  it  is  efficient  to  continue  working 
with  two  advisory  committees  focusing  separately  on  program 
implementation  and  the  development  of  technical  standards  and 
guidelines.   Therefore,  DEP  proposes  that  the  Legislature 
establish  one  new  advisory  committee  that  would  take  over  the 
work  of  both  the  Study  Committee  and  the  Superfund  Advisory 
Committee. 

The  new  advisory  committee  would  discuss  technical  policy 
issues  of  major  significance,  and  make  recommendations  to  DEP 
about  resolving  these  issues.   In  addition,  DEP  would  report 
periodically  (i.e.,  annually)  on  the  status  of  implementation  of 
the  new  program  (including  DEP  workloads  and  results  of  the  audit 
and  enforcement  program  elements),  revenues  generated,  and  costs. 
The  Committee  would  be  asked  to  advise  DEP  as  to  whether  the 
program  is  meeting  its  goals  as  described  in  this  report,  and 
would  be  able  to  recommend  changes  to  the  program's  course  as 
needed. 

DEP  expects  that  the  committee  can  be  established  quickly 
once  authorizing  legislation  is  enacted.   If  legislation  is 
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enacted  by  the  end  of  Fiscal  Year  1991,  then  the  new  committee 
could  be  established  in  time  to  assist  with  the  second  phase  of 
the  technical  standards/ guidelines  development  outlined  in 
Section  7  above.   This  phase  will  include  the  development  of  the 
permit  system  and  procedures  for  licensing  site  managers.   Until 
authorizing  legislation  is  enacted,  DEP  proposes  that  the  Study 
Committee  and  the  Superfund  Advisory  Committee  continue  to  assist 
DEP  with  their  current  efforts. 

The  1986  amendments  to  c.  2 IE  included  several  deadlines  and 
quotas  designed  to  ensure  that  the  Department  moved  forward  to 
have  sites  assessed  and  cleaned  up  at  a  specific  pace.   While  the 
new  program  model  would  make  most  of  these  deadlines  and  quotas 
moot,  DEP  is  continuing  discussions  with  the  Study  Committee  to 
identify  deadlines  or  other  specific  requirements  that  would 
ensure  that  the  program  operates  as  intended. 
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PART  C 
LEGISLATION  REQUIRED  TO  IMPLEMENT  PROGRAM  IMPROVEMENTS 


This  Section  is  currently  being  drafted  with  the  advice  of  the 
study  Committee. 
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APPENDIX  A:   STATUS  OF  CURRENT  PROGRAM 


The  following  Exhibits  are  contained  in  Appendix  A: 
Exhibit  A-l    Emergency  Response  Process  Flow  Chart 
Exhibit  A-2 


Exhibit  A-3 


Exhibit  A-4 


Exhibit  A-5 


Exhibit  A-6 


Exhibit  A-7 


Massachusetts  Site  Assessment  and  Cleanup  Flow 
Chart 

Response  Action  Status:   All  Sites  and  Locations 

Confirmed  Sites  by  Type  of  Contaminant 

Waste  Site  Cleanup  Program  Staffing  History 

House  Bill  No.  5701:   M.G.L.  C.21E  Study  Committee 

Study  Committee  for  Waste  Site  Cleanup  Program 
Improvements  and  Long-Term  Funding  -  Committee 
Members 
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House  Bill  No.  5701:   M.G.L.  C.21E  Study  Committee 


1  SECTION  137B.  The  department  of  environmental  protec- 

2  tion,  hereinafter  called  the  department,  is  authorized  to  perform 

3  a  study  of  alternative  ways  to  fund  the  services  performed  by  the 

4  department  in  response  to  releases  and  threats  of  releases  of  oil 

5  and  hazardous  materials  pursuant  to  chapter  twenty-one  E  of  the 

6  General  Laws.  Said  study  shall  examine  currently  authorized 
"7  funding  sources  and  appropriations  for  the  progam,  ways  to 

8  improve  the  program's  efficiency,  and  current  and  alternative 

9  program  designs  to  achieve  the  purposes  and  activities  of  said 
10  chapter  twenty-one  E.  Said  study  shall  develop  recommendations 
•1  to  fvnd  the  difference  between  future  revenues  from  existing 

12  sources  and  projected  expenses.  Said  study  shall  also  address  any 

1 3  program  and  statutory  modifications  needed  to  ensure  that  oil  and 

14  hazardous  material  releases  and  threats  of  release  are  assessed  and 

15  cleaned  up  as  quickly  and  efficiently  as  possible  by  both  public 
J 6  and  private  responders.  The  department  shall  perform  said  study 

17  in  consultation  with  an  advisory  committee  appointed  by  the 

18  commissioner  and  including  without  limitation  representatives  of 

19  industrial,  small  business,  and  other  commercial  organizations, 

20  financial    institutions,    municipalities,    and    environmental 

21  organizations.  The  commissioner  shall  submit  to  the  house  and 

22  senate  committees  on  ways  and  means  and  the  joint  committee 

23  on  natural  resources  and  agriculture  a  copy  of  said  study  and  any 

24  accompanying  legislation  which  would  be  necessary  to  implement 

25  said  study's  recommendations  within  ninety  days  of  the  passage 

26  of  this  act. 
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Association  of  Health  Boards.   Ms.  Benes  is  also  the  founder  of 
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Groundwater  Project  Coordinator  for  the  Rural  Housing  Improvement 
Inc.'s  Rural  Community  Assistance  Program. 
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70  -  80  Lincoln  Street 
Boston,  MA   02111   (617)426-4260 

Since  1984,  Mr.  Jordan  has  been  President  of  Hunneman ' s 
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sits  on  the  Realtors'  Public  Policy  Committee. 
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One  Federal  Street 

Boston,  MA   02110   (617)426-4600 

Mr.  Last  is  the  Chairman  of  the  Environmental  Department  at 
the  law  firm  of  Gaston  &  Snow.   He  is  an  active  speaker  and 
writer  in  the  field  of  environmental  law  and  is  involved  in  the 
American  Bar  Association's  environmental  efforts.   Before  joining 
Gaston  &  Snow  in  1984,  Mr.  Last  practiced  environmental  law  at 
Warner  and  Stackpole. 
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APPENDIX  B:   OPERATING  COST  ASSUMPTIONS 

Section  5  of  the  Report  summarizes  the  estimate  of  the 
operating  costs  for  the  new  program.   The  following  paragraphs 
detail  certain  key  assumptions  which  serve  as  the  basis  for  the 
operating  cost  estimate. 

1.    Estimates  of  the  Annual  Flow  of  Sites  in  the  New  Program 

The  Committee  endorsed  the  Departments  estimates  for  the 
annual  flow  of  sites  in  the  new  program.   The  estimates  are  based 
on  the  experience  of  Department  staff  and  statistical 
information  from  the  Department's  sites  and  emergency  response 
tracking  systems.   These  estimates  model  the  numbers  of  sites  in 
the  system  annually  and  are  not  intended  as  a  prediction  of  the 
universe  of  sites  which  may  exist  in  Massachusetts. 

The  following  paragraphs  outline  the  key  assumptions  for  the 
numbers  of  sites  in  the  system  in  terms  of  the  three  program 
components  described  in  Section  3  of  this  Report.   Exhibit  B-l 
displays  the  estimates  for  the  numbers  of  sites  entering  each 
program  component   annually. 

Program  Component  One,   Site  Identification  and  Classification: 

o    Sites  enter  the  model  via  notifications  from  potentially 
responsible  parties,  the  Department's  site  discovery 
program,  and  the  Department's  emergency  response  program. 

o    The  estimates  of  the  number  of  sites  annually  entering  the 
system   assume  that: 

-the  current  annual  rates   of  emergency  response 
notifications  and  site  notifications  from  potentially 
responsible  parties  (PRPs)  remain  constant,  and 

-the  new  proposal  for  the  site  notification  regulations 
(see  section  3  of  this  report)  is  in  place. 

o    Based  on  the  new  notification  proposal,  some  of  today's 
universe  of  PRP  notifications  would: 

-not  require  notification  (estimated  at  20  %) ; 

-require  notification  but  be  exempted  from  permitting 
as  Tier  II  sites  (estimated  at  45%) ;  and 
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-require  notification  and  permitting  by  the  Department 
as  Tier  I  sites  (estimated  at  35%) . 

o    From  its  new  site  discovery  program,  the  Department 
estimates  that: 

-200  Tier  I  sites  will  be  identified  through  proactive 
site  discovery, 

-50  Tier  I  sites  will  be  identified  as  a  result  of 
citizen  complaints, 

-300  Tier  I  sites  will  be  identified  as  a  result  of 
emergency  response  actions,  and 

-150  Tier  II  sites  will  result  from  emergency  response 
actions  and  proactive  site  discovery. 

Program  Component  Two,   Private  Sector  Responses:   Quick  Initial 
Action 

o    All  of  the  Tier  I  sites  will  be  reviewed  by  the  Department 
to  determine  if  short-term  measures  (STMs)  are  needed. 

o    The  Department  estimates  that  25%  of  the  Tier  I  sites  will 

require  STMs  and  at  10%  of  the  Tier  I  sites  interim  measures 
(IMs)  will  be  proposed. 

o  Of  the  sites  requiring  STMs,  the  Department  estimates  that 
no  further  action  or  Tier  II  determinations  will  be  made  at 
10%. 

o    Of  the  sites  where  IMs  are  conducted,  the  Department 

projects  that  no  further  action  determinations  will  be  made 
for  50%. 


Program  Component  Two,  Private  Sector  Responses:   Permitting 

o    The  Department  estimates  that  after  all  STMs  and  IMs  are 
conducted  75  of  the  1000  Tier  I  sites  will  not  need 
permitting  as  Tier  I  sites. 

o    The  Department  assumes  that  PRPs  will  voluntarily  submit 
applications  for  about  40%  of  the  sites  requiring  permits. 
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o    The  Department  anticipates  calling  the  permits  for  another 
20%  of  the  sites  requiring  them.    Of  these,  PRPs  will  then 
submit  permit  applications  for  about  half  of  the  sites. 

o    The  remaining  40%  of  sites  requiring  permits  will  be 
back logged. 

o    In  those  cases  where  the  Department  calls  a  permit,  but  the 
PRPs  do  not  submit  it,  the  Department  will  take  enforcement 
actions  against  the  PRPs.  In  50%  of  these  cases,  it  is 
estimated  that  the  PRPs  will  then  submit  a  permit 
application. 

o    More  than  half  of  all  required  permit  applications  are 
projected  to  be  submitted  annually. 

o    The  projected  percentages  of  Category  A,  B,  C,  and  denied 

permits  are  based  on  the  current  split  of  priority  (35%)  and 
non-priority  (65%)  sites,  assuming  A  and  B  are  somewhat 
analogous  to  priority  sites  and  Category  C  to  non-priority 
sites: 

-35%  of  all  applications  received,  are  expected  to  be 
in  Categories  A  or  B,  but  15%  will  be  denied.    The 
remaining  20%  of  all  applications  received  will  be 
split  evenly  between  A  and  B  permits. 

-65%  of  the  total  applications  will  be  for  Category  C 
permits,  but  5%  will  be  denied.   This  will  result  in 
60%  of  all  applications  received  being  approved  for 
Category  C  permits. 

-The  Department  estimates  that  a  total  of  20%  of  all 
applications  will  be  denied  (15%  from  Categories  A  and 
B,  and  5%  from  Category  C) . 


Program  Component  Two.  Private  Sector  Responses — Audit  and 
Enforcement: 

o    Site  work  conducted  at  Category  B  and  C  sites  will  be 
subject  to  audit  and  enforcement  by  the  Department 

o    The  Department  plans  to  audit  25%  of  B  sites  and  15%  of  C 
sites. 

o    The  Department  plans  to  audit  25%  of  all  determinations  that 
a  site  is  a  Tier  II  site  or  requires  no  further  action. 
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Program  Component  Three.  Public  Funding: 


Of  the  sites  where  the  Department  conducts  enforcement 
actions  so  that  PRPs  will  submit  permit  applications,  it  is 
projected  that  50%  of  the  applications  will  not  be 
submitted.   These  sites  will  require  public  funding. 


2.    Assumptions  on  Timeframes  for  Completing  Site  Work 

All  of  the  assumptions  outlined  above  describe  the  number  of 
sites  entering  the  various  parts  of  the  new  program  on  an  annual 
basis.   But  for  any  particular  site  in  the  system,  there  are 
activities  which  cannot  be  completed  within  one  year: 

o    Assessment  and  remediation  at  publicly  funded  sites  and 
at  sites  having  Category  A  and  B  permits  will  be 
completed  in  five  year  timeframes. 

o    Assessment  and  remediation  at  Category  C  permitted 
sites  will  be  completed  in  seven  year  timeframes. 

All  other  site-specific  activities  are  assumed  to  be  completed 
within  one  year. 

Steady-state  year: 

o    Since  under  the  new  program  it  would  take  five  years  to 
finish  publicly  funded  sites  and  Category  A  and  B  sites, 
the  numbers  of  these  sites  entering  and  leaving  the  system 
are  not  equal  until  the  fifth  year — the  steady-state  year. 

o    For  Category  C  sites,  the  steady-state  occurs  in  year  seven. 

Cumulative  maximum  number  of  sites: 

o    In  the  fifth  year  that  the  new  program   is  in  operation,  the 
number  of  sites  in  Categories  A  and  B  reaches  a  maximum  of 
250  each   and  the  number  of  publicly  funded  sites  reaches 
its  maximum  of  225. 

o    In  the  seventh  year,  the  number  of  Category  C  sites  reaches 
its  maximum  of  2170. 

Exhibit  B-2  shows  the  number  of  sites  entering  the  system 
annually  and  the  number  of  sites  in  the  system  at  steady-state. 

2 IE  INTERIM  REPORT  -  11/30/90 

MASS  DEPT  OF  ENVIRONMENTAL  PROTECTION 


11/30/90 


Exhibit  B-2 


Sites  in  System  Annually 


Program  Elements 


Inflow 
of 

Sites 


Total  sites 
in  system  at 
steady-state 

yr  [1]  [2] 


Site  work 
Accomplished 
during  stead 
state  yr. 


Handle  Citizen  Complaints 
Enforcement  for  non-noti- 


650 


650 


650 


f ication 

25 

25 

25 

Handle  ER  incidents  - 

2,475 

2,475 

2,475 

office  case 

Handle  ER  incidents 

2,025 

2,025 

2,025 

field  cases 

Audit  +  enforcement  for 
Tier  II  Sites  +  NFAs 


138 


138 


138 


Review  sites  for  STM  needs 
and  proposed  IMs 

Technical  review  +  oversight 
of  privately-funded  STMs 

Conduct  publicly-funded  STMs 

Technical  Review  of  IMs 

Audit  +  Enforcement  of  IM-NFAs   13 

List  sites 

Call  permit  applications 

Take  enforcements  action  for 
failure  to  apply  for  permit 

Manage  public  cleanup 
complex  cases  [1] 


Manage  public  cleanup 
less  complex  cases  [1] 

Ongoing  0&M  for  publicly 
funded  complex  cases  [2] 

Make  decisions  on  permit 
applications  -  Category  A 
sites 


000 

1,000 

1,000 

225 

225 

225 

25 

25 

25 

100 

100 

100 

13 

13 

13 

925 

925 

925 

180 

180 

180 

90 

90 

90 

36 


87 


45 

180 

38 

87 


38 


38 


87 


Make  decisions  on  permit 
applications  -  Category  B 
sites 


88 


88 


88 


Make  decisions  on  permit        335 
applications  -  Category  C 

sites 

Oversee  private  cleanup  of      50 
Category  A  sites  [1] 

Audit  &  enforcement  -  13 

B  sites  [1] 

Audit  &  Enforcement  -  47 

C  sites  [1] 


335 


250 


65 


329 


335 


90 


65 


329 


)TES: 

L]    Assumes  that  assessment  and  remediation  at  publicly-funded  and 
Category  A  sites  are  conducted  over  a  5  yr.  period.   Audit  of 
Category  B  sites  are  conducted  over  5  yrs . ;  Category  C  sires  in 
7  yrs.   All  other  activities  are  conducted  within  a  1  yr.  timeframe. 

!]    At  the  end  of  five  years,  the  first  9  publicly-funded  complex 

sites  will  require  0&M.   At  the  conclusion  of  10  yrs.,  a  steady  state 
of  38  sites  requiring  0&M  will  exist. 
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3.   Estimates  of  Level  of  Effort  Required  for  Each  Activity 

Site-specific  Activities: 

o    The  Department  has  developed  estimates  of  the  average  time 

required  to  conduct  the  work  in  each  program  component  for  a 
particular  site.   Please  see  Exhibit  B-3. 

o    The  workfactors  are  based  on  current  staff  experience  of  the 
time  it  takes  to  conduct  each  site-specific  activity.    They 
include  staff  time  from  the  Bureau  of  Waste  Site  Cleanup, 
Office  of  the  General  Counsel,  the  Office  of  Research  and 
Standards,  and  very  limited  amounts  of  time  from  the 
Division  of  Water  Supply  and  laboratory  services. 

o    The  workfactors  for  publicly  funded  sites  and  Class  A  sites 
include  staff  time  to  oversee  the  PRPs  or  state  contractors 
conducting  the  full  characterization  of  contamination  and 
risk  assessment,  developing  remedial  alternatives,  and 
designing  and  constructing  the  remedial  action.   In 
addition, 

-the  time  for  Category  A  sites  involves  overseeing  the 
work  of  PRPs,  including  instances  when  there  are 
multiple  PRPs  and 

-the  time  for  publicly  funded  sites  includes  managing 
the  expenditure  of  public  funds  and  legal  efforts  to 
recover  those  funds. 

Non-site-specific  Activities  Required: 

o    For  each  workday  of  time  needed  for  a  site-specific 

activity,  the  Department  estimates  that  0.3  3  days  is  needed 
in  non-site-specific  activities. 

o    This  time  covers  a  wide  variety  of  services  conducted  by  the 
Department's  Bureau  of  Administrative  Services  and  the 
Boston  Office  of  the  Bureau  of  Waste  Site  Cleanup. 

o  These  services  include  policy  development,  certain  public 
involvement  activities,  data  management,  personnel  hiring 
and  training,  fiscal  management,  contract  procurement. 

o    Subsection  4  below  details  the  non-site-specific  functions 
required  for  the  operation  of  the  new  program,  which  are 
performed  by  the  Bureau  of  Waste  Site  Cleanup. 
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Work  Factors 
(workdays/ case) 


Handle  Citizen  Complaints 

Enforcement  for  non-notification 

Handle  ER  incidents  -office  case 

Handle  ER  incidents  -  field  cases 

Audit  and  enforcement  of  Tier  II  k 
NFA  determinations 

Review  sites  for  STM  needs  & 
proposed  IMs 

Technical  review  6  oversight  of 
privately-funded  STMs  [1] 

Conduct  publicly-funded  STMs  [1] 

Technical  review  of  IMs 

Audit  IM  -  NFA  determinations 

List  sites  [1] 

Call  permit  application 

Take  enforcement  actions  for 
failure  to  apply  for  permit 

Manage  public  cleanup  - 
complex  cases  [1] 

Manage  public  cleanup  - 
less  complex  cases  [1] 

Ongoing  0&M 

Make  decisions  on  permit 
applications  -  Category  A  sites 

Make  decisions  on  permit 
applications  -  Category  B  sites 

Make  decisions  on  permit 
applications  -  Category  C  sites 


0.5 
17.0 
0.4 
6.0 
8.0 

1.0 

7.0 

67.0 
3.0 

0.05 
0.25 
22.0 

117.0/yr  for  5  yrs 

33.0/yr  for  5  yrs 

5.0 
12.0 

16.0 
8.0 


Overesee  private  cleanup  of 
Category  A  sites  [l] 

Audit  and  enforcement  of  B  sites 

Audit  and  enforcement  of  C  sites 


67.0/yr  for  5  yrs, 

21.0 
13.5 


NOTE : 


[1]  Includes  public  participation  on  activities. 
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4.    Non-site-specific  Responsibilities  of  the  Bureau  of  Waste 
Site  Cleanup 

The  non-site  specific  responsibilities  of  the  Divisions 
within  the  Boston  Office  of  the  Bureau  of  Waste  Site  Cleanup  are 
described  below. 

o    Division  of  Response  and  Remediation;     The  primary  mission 
of  the  Division  is  to  ensure  regional  consistency  in  the 
implementation  of  the  program  through  training,  staff 
meetings,  program  audits  and  coordination  with  other 
Department  programs  and  offices.   These  responsibilities 
include : 

-Implementation  of  the  Massachusetts  Contingency  Plan  and 

program  policies  for  both  site  and  emergency  response 

activities 

-Ensuring  uniformity  of  operations  among  the  regional 

offices  for  both  site  and  emergency  response  activities 

-Coordination  with  other  Department  programs  and  offices  as 

their  operations  impact  the  new  program 

-Coordination  of  major  site  projects  (e.g.  cleanup  of  DPW 

sites) 

-Information  management  for  site  and  emergency  response 

activities 

-Outreach  to  local  fire  departments  to  improve  emergency 

response  management  for  oil  and  hazardous  materials  releases 

o    Division  of  Planning  and  Program  Development;   The  primary 
mission  of  the  Division  is  to  provide  the  regulatory  and 
planning  framework  to  support  program  operation  and 
direction  for  the  future.   These  responsibilities  include; 

-Development  of  regulations,  policies  and  procedures  for 

program  operations 

-Evaluation  of  program  operations 

-Management  of  all  long-range,  short-term  and  strategic 

planning  for  the  program 

-Development  of  strategic  plans  for  use,  management  and 

expansion  of  resources 

-Coordination  of  planning  and  policy  development  needs 

within  the  program  and  with  other  Department  programs  and 

offices 

-Communications  and  outreach  to  the  regulated  community  and 

the  general  public 

-Coordination  of  site-specific  public  involvement  activities 

-Development  and  implementation  of  the  Technical  Assistance 

Grant  Program  to  provide  funding  to  citizens  impacted  by 
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sites. 

Division  of  Contract  Procurement  and  Management:   The 
primary  mission  of  the  Division  is  the  oversight  of  all 
contracting  for  the  program.   These  responsibilities 
include : 

-Needs  assessment  and  planning  for  the  program's  contracts 

-Setting  operating  procedures  and  guidelines  for  contracting 

activities 

-Procurement  of  all  contracts,  ensuring  consistency  with  the 

Commonwealth's  contracting  requirements  and  procedures 

-Training  staff  in  the  use  and  management  of  the  contracts 

-Ensuring  that  contract  provisions  and  procedures  are 

properly  carried  out  by  contractors  and  staff 

-Evaluation  of  contractor  performance 

-Coordination  of  publicly  funded  response  actions 

Division  of  Fiscal  Management.  Cost  Recovery,  and 
Administration :   The  primary  mission  of  this  Division  is  to 
manage  all  financial,  administrative  and  cost  revenue 
activities  for  the  program.   These  responsibilities  include: 

-Bureau-wide  financial  management  and  accounting,  including 

financial  management  for  specific  contracts  and  coordination 

of  financial  audits 

-Collection  of  transporter  fees,  and  permit  and  compliance 

fees 

-Cost  recovery  for  emergency  response  and  site  assessment 

and  cleanup,  including  oversight  cost  recovery 

-Data  processing  and  management,  including  computer  systems 

design  and  implementation 

-Human  resource  management  including  personnel  hiring  and 

staff  training 

-Office  management  including  clerical  and  data  entry 

services 
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